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PRELIMINARY STATEMENT

On June 8, 2005, American Bottom Coenservancy, American Lung Association of
Chicago, Clean Air Task Force, Health and Environmental JTustice-5t. Louis, Lake County
Conservation Alliance, Sierra Club and Valley Watch (“Petittoners™} petiticned the
Environmental Appeals Board (the “Board™) of the United Siales Environmental Protection
Agency (“EPA™ to review the Prevention of Significant Deterioration (“PSD”) perimit (the
“Permit’} issued by the Illinois Environmental Protection Agency (“TEPA™) to the Prairie State
Generating Company (“PSGC™) for the Prairie State Generating Station {“‘Prairie State™), a
proposed 1,500 MW coal-fueled power plant in Washington County, lllinois. The Board should
deny review,

The administrative record (the “Record”} confirms that [EPA expended great cffort
during the permilting process to ensurc that the Permit complied with all applicable laws and
regulations. Both the public and the respective agencics served their roles doring the process by
commenting, critiquing, and advocating for JEPA to consider every legitimate issue thoroughly.
During a permitting process that spanned nearly four years, [EPA carefully evaluated and
responded to the voluminous inpul it received from all sources. Relying on its experience and
expertise, and sound information in the Record, JEPA exercised its professional and technical
judgment to resolve the issues. The rational basis for [EPA’s decisions is well documented, The
process produced a strong, lawiul permit for Prairie State.

Prairie State is in the public interest. Prairic Statc will be a modern Facility with state-of-
the-art pollution controls and strict permit limits. Tts advanced air emission contro! technology
“pushes the envelope,” and its emissions will be far lower than existing coal-fired plants, This
efficient, modern plant will produce low-cost energy, which promaotes job growth and reduces

the disproportionate impact of high enecgy costs on the health and welfare of those individuals



who are living on low or fixed incomes. Using abundant domestic resources, such as coal, also
reduces our Nation’s dependence on foreign fuels. Not surprisingly, the public hearing and
comments revealed widespread support for the project. Indeed, a number of rural eleciric
cooperatives and municipal power agencies have already contracted to invest in the Praicie State
project to help meet their projected load demands in light of shrinking reserves of iow-cost
baseload electricity. PSGC concurs with these rural electric cooperatives and municipal power
agencies and utilitics that a present need exists to securc rcliable, cfficient, low cost energy for
theit customers.

The public participated at every stage of the permitting process. The initial publie
comment period began on February 4, 2004, and the public hearing occurred on March 22, 2004,
IEPA extended the comument period five times until August 24, 2004, to allow full participation.
The public and agencics submitted bundreds of comments to 1EPA. each of which received a
thorough response from IEPA in its 171-page, 353-item Responsiveness Summary. As described
at the end of the Responsiveness Summary in a section entitled “Listing of the Signilicant
Changes Between the Dralt and Issued Permit,” many of those comments led directly to changes
in the Permit. TEPA lowered many of the proposad permit limils and added new conditions to
make the Permit more stringent and enforceable. CF. In re Steel Dynamics, Inc., 9 EAD. 740,
764 (EAB 2001) (“[The fact is that public involvement has had a significant impact on the terms
of the PSD Permit ultimately issued. ... [the agency madej, in response to public comment,
substantial changes.... These changes are “a testarnent to the role of public participation in the
permit process.”™) {citations omitied).

Dwuring the process, IEPA also required PSGC to submit many additional analyses to

support the Permit Application. For instance, IEPA required PSGC to submit a detailed study of



integrated gasification combined cyele (“IGCC™} technology, PSGC also commissioned a
Screening Level Ecological Risk Assessment ("SLERA") to address endangered species and
several follow-up analyses were conducted in response to questions (rom the agencies. TEPA,
EPA and the Fish and Wildlife Service (“FWS™) concurred that Prairie State was not likely to
have an adverse impact on endangered species, The best available control technology (“"BACT™)
analysis was continually updated throughout the process to reflect technological developments
and respond to inguiries from IEPA. Questions from the Federal Land Manager (“FLM") and
TEPA. triggered additional air quality modeling analyscs and refinements. PSGC also provided
detailed scientific analyses of visibility and acid deposition to address possible unpacts at Mingo
Wildlife Management Area (“Mingo™). These submittals and IEPA’s analysis of them have
produced a scientifically scund record supporting the issvance of the Permit.

IEPA’s diligence is reflected in the detailed draft and final versions of the Permit, the 29-
page Project Summary, the 171-page Responsiveness Summary, the 26-page Caiculation Sheet,
and the remainder of the Record. Contrary to Petitioners' allegations that IEPA acted in an
arbitrary angd capricions manncr, the changes to the Permit, the Responsivencss Summary, and
the additional required analyses arc all strong evidence that IEPA performed its job well, Tt
carefully evalvated the Permit Application, public comments, and supporting materials using a

rational and evenhanded approach and produoced a strong, lawful permit which should be upheld.




PETITIONERS HAVE NOT SATISFIED THE STANDARD OF REVIEW

The standard of review in a matter before the Board is well-settled. Petitioners must
establish that a condition in the Permit is based on “a finding of fact or conclusion of law which
is clearly erroneous,” or represents “an exercise of discretion or an Important policy
consideration which the [Board] should, in its discretion, review,” 40 C.ER. § 124.19(a). The
“power of review should only be sparingly exercised,” and “most permit conditions should be
finally determined [by the permitting anthority].” 45 Fed. Reg. 33290, 33412 (May 19, 1980),
quoted in EAB practice mannal at 39-40 (EPA Tune 2004Y;, see aiso fn re Jeit Black, Inc., 8
E.A.D, 333, 358 (EAB 1999%; In re Maui Elec. Co., 8 E.A.D. |, 7{EAB 1998). The test is not
whether the Board agrees with every aspect of TEPA's decisions, but whether those decisions
were rational in light of all the information in the record.'

Review on technical issues is granted even more sparingly and a petitioner bears a “heavy
burden™ cn those issues:

The Board traditionally assigns a heavy burden to petitioners
seeking review of issues that are essentially technical in nature.
Moscow, slipop. at 9, lOEAD. __ ; see also In re Town of
Ashiand Wastewater Treaiment Facility, 9 E.AD. 661, 667 (EAB
2001). When the Beard is presented with technical issues, we lock
to determine whether the record demonstrates that the Region duly
considered the isstics raisced in the comments and whether the

approach ultimately adopted by the Region is rational in Hght of all
the information in the record. D.C. MS4, slip op. at 15, 1GE.AD.

" In several instances in their Petition, Petitionces claim that PSGC has not met its burden
of proof. Petitioners fail to understand that once the Permit is issved, the burden of proof skifts
to the Petitioners to demonstrate that a permit proviston is “clearly erroneous.” See in re
Gelmun Servs., Inc., 2 E.AD. 460, 462 n.6 (Adm’r 1987) (explaining that whereas applicant may
have initial burden to persnade permitting authority to issue the permit, the burden is on
petitioners lo show clear ecror on appeal).



In re Teck Cominco Alaska Inc., Red Dog Mine, NPDES Appeal No, (03-09, slip op. at 22 (EAB
Tune 15, 2004). Similarly, on technical issues, Petitioners must do more than merely present an

alletnative theory to the agency’s approach:

Of course, a petitioner cannot gain review of a permit merely by
presenting an altemnative theory regarding a technical matter. If the
Board is presented with conflictiag expert opinions, as is the case
here, we will “look to see if the record demonstrates that the
[permitting agency] duly considersd the issues raised in the
comments and if the approach ultimately selected * * * is rational
in light of all the information in the record, including the
conflicting opinions.” fn re NE Hub Partners, LP.,7EAD. 361,
368 (EAB 1998), review denied suh nom, Penn Fuef Gas, Inc. v.
U5, EPA, 185 F.3d 862 {3d Cir, 1999},

In re Steel Dynamics, Ine., 9 EAD. 165, 180 n.16 (EAB 2000},
Petitioners must also do more than simply repeat their ebjections raised during the public
comment period; they must demoensirate that the permitting agency’s response is deficient:

Further, in complying with the above requirements, a petitioner
must include specific information supporting its allegations. fr re
Sutter Poweyr Plant, 8 E.ADD. 680, 088 (EAB 1999}, As the Board
has stated on numerous eCcasions, it is not enough simply to repeat
objections made during the comment pericd. Rather, in addition te
stating its objections to the permit, a petitioner must explain why
the permit issuing entity’s response to those objections is clearly
erroncous or otherwise warrants review. Knauf Fiber Glass, 8
E.A.D. 127 {"One way that the Board implements the standard of
review in 40 C.E.R. § 124.19 is to require petitioners 10 state their
objections (0 a permit and to explain why the permilting
authority’s response (0 those objections (for example, In a response
to comments document) is clearly erroneous or otherwise warrants
review.”" ), In re Hawaii Elec, Light Co., (“"HELCOV), 8 EA.D. 66,
71-72 (EAB 1998): In re Kawaihae Cogeneration Project, 7
E.AD. 107, 114 (EAB 1997y In re Pusrio Rico Elsc. Power Auth.,
6 E.AD. 253, 255 (EAB 1995); In re LCP Chems., 4 L.AD. 661,
664 (EAB 1993). Failure to do so, will result in a denial of review,
See, e.g., HELCO, BEAD. at 91; In re Maui Elee, Co., 8 E.AD.
1, 19-20 (EAB 1998),



in re Zion Energy, LL.C., 9 E.AD, 701, 705 (EAB 2001). Moreovcer, the fact that Petitioners
might not be satisfied with IEPA"s response is not sufficient. They must present a compelling
case that a deficient responsc led to a elearly erroneous permit decision:

For a remang, there must be a compelling reason to belisve that the

omissions led to an erroneous permit determination - in other

words, that they materially affected the quality of the permit
determination.

{n re Mecklenbury Cogeneration Ltd. P'ship, 3 E.A.D. 492, 494 n,3 (Adm't 1990), guoted in
Steel Dynamics, 9 E.AD. at 191,

In attempting to meet their burden, Petitioners may rely only on issues that were raised
during the public comment peried or not reasonably ascerfainabie at that time. 40 CER,

§§ 124.13, 124.19 (2004}. Petitioners are limited to materials that are part of the Record.
Permitting authorities are under no obligation to consider comments or evidence received after
the close of the public comment period. See, e.g., 40 C.FR. § 124.18(2)-(b} (2004) (final permit
decisions must be based on administrative record, which includes comments received during
public comment period); id. § 124.13 (to ensure consideration of their comments, interested
persons “must raise all reasonably asccrtainable issues and submit all reasonably available
arguments supporting their position by the close of the public comment period”y; In re RockGen
Energy Crv., 8 E.A.D. 330, 557-38 (EAB 1959),

Judged by these standards, the Board should deny review of IEPA’s decision to issue the
Permit. TEPA’s determinations were based on ample evidence in the Record, the Permit was the
product of reasonable judgments and, while Petitioners may wish to argne policy or philosophy,
the decisions made in the Permit reflect the implementation of rcgulatory language.

Petitioners offer no alternative BACT analysis or air quality modeling. Petitioners’ case

boils down to this: Petitioners simply disagree with the decisions reached by the TEPA. They



merely raise questions about certain issues and, in some cases, point to information in support of
their posttions, but they offer nothing leading to the conclusion that JTEPA’s actions were clearly
erronecus. IEPA addressed all of Petitioners’ relevant concerns in the Responsiveness Summary
in a rational manner, While IEPA’s decisions may not be to Petitioners’ liking, they are not
clearly erroneous, and they implicate no important policy issves that warrant granting review,
Petitioners have failed to meet the standard of review. For these reasons and those set

forth in detail below, PSGC respectfully requests that the Board deny review.




DESCRIPTION OF THE PROJECT

[EPA issued PSGC an air quality permit on April 28, 2005, to construct Prairie State, a
pulverized coal steam electric generating station in Washington County, Illinois. Prairic State
will consist of two 7,450 mmBw/hour (approx.) pulverized coal (“PC”) boilers. The fuel for the
Prairie State boilers will generally be raw Ilinois No. & ceal from an underground mine to be
developed ncar the boiler complex {the “Minc”). The start-up fuel will be natural gas, The coal
will nominally have four percent sulfur by weight, The boilers are also permitted to be able t¢
use washed Llinois Nos. 3 and 6 coal from other mines under certain testrictions in limited
clrenmstances.

Prairie State will also have an auxiliary boiler, two cooling towers, roads and parking
arcas, diesel generators and fire pumps, and equipment for storing, processing, and handling
coal, limestone, coal combustion waste, and other materials. The advanced pollution control
equiprnent on the main boilers will be low-nitrous oxide burmers and a sclective catalytic
reduction (“SCR”) unit for reduction of nitrous oxide (“NO,"); a dry electrostatic precipitator
(“ESP™) for control of particulate matter (“PM™); a wet flue gas desulfurizer (“WFGD™) for
control of sulfur dioxide {“S0,") and certain acid gases; and a wet electrostatic precipitator
{(“WESP™ for control of acid gases and fine particulate. This air emission control train also
collectively controls hazardous air pollutants and raises the bar for overall performance,

Prairie State will be located in an area that is classified as in attainment with all National
Ambient Air Quality Standards (“NAAQS™), thus a PSI permit is required. On October 19,
2001, Prairie State submitted its Application for a PSD permit. In response to comments from
TEPA, Prairie State submitted revisions to its Permit Application on October 11, 2002, The
revised Permit Application contained an updated BACT analysis and voluminous data

supporting revised emissions from the facility for $O., NOQ,, and sulfuric acid mist (“H;S04™. Tt



also confained new air modeling analyses and a new Additional ITmpact Analysis. After
continned discussions with the [EPA and other agencies, PSGC submitted additional information
and analyscs.

In January 2005, IEPA issued a [inal Permit. Petitioners appealed the Permit on a variety
of grounds, On March 25, 2003, the Board remanded the Permit to 1EPA on grounds that the
Responsiveness Summary had been issved after the Permit, In re Prairie State Generating
Station, PSD appeal No. 05-021 {Mar. 25, 2005). In accordance with EAB’s order, IEPA fully
considered all comments and issued the current Permit and a ncw Responsiveness Summary
simultaneously on April 28, 2005, On June 8, 20035, Petitioners again appealed. Prairie State
moved to intervene on June 14, 2005, and submits this Response urging the Board to decline

review (the “Response™).




RESPONSE TO PETITIONERS® SPECIFIC ISSUES

L IEPA PROPERLY ADDRESSED ENDANGERED SPECIES UNDER STATE
LAW.

Petitioners argue that the Permit shonld be remanded because of alleged problems with
the interagency consultation between IEPA and Illineis Department of Natural Resources
{"IDNR"”") over the Eastern Narrow Mouth Toad (the “toad™), which Hllinois has designated as a
threatened :=.[:l-.‘,cic:~}.2 IEPA and TDNR conducted their consnltation pursuant to lilinois state law.
See 17 IAC § 1075; RS No. 316 at 149-50 (INTV Ex. 4).> Petitioners cite various emails and
assert violations of the PSD public participation requirements, No such violations occumred;
Petitioners merely speculate about the interpretation of selective emails and what occurred
during the state consultation process. A complete reading of the infornmation in the Record
reflects that [EPA had a rational basis to allay concerns about Praicie State’s possible impacts on
the toad. Furthcrimore, any issus telated to the consultation is a state law jssue over which the
Board lacks jurisdiction. Therefore, review of this issue should be denied.

Petitioners’ argument is based on an email from Laurel Kroack, JEPA, to Dianna Tickner,
PSGC, requesting information with respect to the toad and PSGC’s plans relating to the
procurement of limestone for the scrubbers at Prairie State, According to Petitioners’ theory, this
is a PS> issue because the threatened toad’s habitat could be impacted by the limestone mining,
which is necessary for the SO, control technelogy selected in the BACT analysis. That impact,

assert Petitioners, is an environmental consideration that should have been considered during the

? The Easlern Narrow Mouth Toad was designated a threatened species pursuant to the
llincis Endangered Species Act {520 ILCS 10 {2005). See afse 17 TAC § 1010.30 (2005).

* The Responsiveness Summary refcrences will be in the form RS No. _ at [page] and
Intervenor’s Exhibits will be referenced as INTV Ex. .
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BACT analysis. Petition at 7-8. In making their argument, Petilicners ignore Ms, Tickner's
response to Ms. Kroack explaining why the limcstone mining would have ne adverse impact on
the toad or its habitat:

We have not signed a contract with any patticular supplier [of

limestone] yet. We have solicited bids from both Illinois and

Missouri. Some of the quarries arc near the Mississippi River but

others are not, The quarry which we purchase limestone from

must be permitted so in order to get or keep their mining permit

they would have to protect any endangered specics [ think under

the mining laws. I know on our ming permit we had to address

each species and a study was completed. I think the IDNR.
permitting process would protect the species.

Email from Dianna Tickner, PSGC, to Laurel Kroack, IEPA (Sept. 28, 2004 at 9:26 a.m.) (this
response, which Petitioners ignore, is in the Record en the same page as the email quoted by
Petitioners) {INTV Ex. 7) (Pet. Ex. 26),

As reflected in Mas. Tickner's response, if the limestone comes from a mine o Iilinois,
where the toad is protected, the mine will be subject to the consultation process and will be
required to show that it does not harn the toad or ils habitat. See 17 IAC § 1075.30 (identifying
activities that trigger consultation, including mining}. Thus, the toad will be protected if PSGC
obtains its limestone from a mine in Ilincis. IT PSGC obtains the limestone from a nine in
Missouri, the issue will be moot because the toad is not threatencd or endangered in Missouri.
See Mo. Code Regs. Ann. tit. 3 § 10-4.111 {listing Missouri’s endangered species).

Fuithermore, as Ms, Kroack’s email to Ms. Tickner indicated, IDNR’s draft opinion had
already concluded thal Prairie State itself would not adversely affect threatened or endangered
species. INTV Ex, 7, Pet. Ex. 36.

Moreaver, there is support for IEPA’S decision in the Record independent of Ms.
Ticknet's email. See Letter from Ms. Tickner to Mr. Todd Rettig, IDNR, regarding Eastern

Narrow Mouth Toad (Sept. 17, 2004) {INTV Ex. 8) {enclosing Malcolm Pirnie’s supplement to
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the SLERA 1o address the toad indicating no adverse impact). Thus, the Record reflects no
unaccounted for direct or indirect impact on the toad or its habitat. This was confirmed by the
Biological Opinion issued by IDNR. Letter from Todd Rettig, IDNR, to Laurel Kreack, [EPA
{Nov. I, 2004) (INTV Ex. 9) (Prairie State is “not likely to jeopardize a listed species or its
essential habitat ...."). To the extent there was any requirernent that 1IEPA consider impacts to
the toad, they did so and they haidl a rational basis and support in the record for not being
concemed.

Petitioners also cite an internal IDNR email from a Mr. Shank of IDNR {the “Shank
email”). They argue that, because they were unable to obtain the draft biological opinion and
other internal IDNR correspondence mentioned in the Shank email, the PSD public participation
was flawed. The Shank email, though, is taken out of context. Nothing in the Record suggests
that Mr. Shank was aware of the emails between Ms, Kroack and Ms. Tickner regarding the
protections afforded the toad in the limestone mining permit process. Nor is the response to M.
Shank’s email in the Record. Indeed, acither the IDNR emaii cited by Petitioners nor the draift
biological opinion and other internal TDNR correspondence are part of the PSD Permit Record,
nor should they be.* The consultation that gave risc to the Shank email and other information
souirght by Petitioners occurred under an Ilinois law unrelated to the PSD program. 1EPA
chtered into consultation with JDNR to satisfy its obligation onder 17 JAC § 1675, which

implements § 11(b) of the Illinois Endangered Species Act (520 ILCS 10/11y and § 17 of the

4 Petitioners obtained the Shank email through a FOLA request to IDNR. Petition at 6,
Their request for other documeits, alse in the FOIA request, was apparently denied by IDNR.
Any issues with the response to that FOIA request arc a question of state law, The state law also
requires IDNR 10 make its own provisions for public involvement. 17 TAC § 1075.70 (2005).
Thus, lllinois law, and not the PSD program, governs public participation in the consultation
process.




Dllincis Natural Areas Preservation Act (525 ILCS 30/17). Neither of these statutes nor the
implementing regulations are in any way part of the federal PSD program,

Becanse the Shank email concermns only an issue created by state law, the Board docs not
have jurisdiction to revicw the Permit on this basis. As the Board has stated in other cascs, its
jurisdiction is limited to federal PST) issues and state law is not part of the review, fn re Meicalf
Energy Ctr., PSD Appeal Nos. 01-07 and 01-08, slip op. 42-43 (EAB Aug, 10, 2001} (issues
invelving statc or local law may not be adjudicated by the Board}y, In re W. Suburban Recycling
& Energy Ctr,, 6 E.AD. 692, 704 {(EAB 1996) {“The Board and its predecessors have made clear
that even where a permit proceeding invoives requirements under both state and federal law, the
scope of the Board's review is limiled to issues relating to the federal PSD program and the
Board will not assume jocisdiction over permit issues unrelated to the federal PSD program.™); In
re Knauf Fiber Glays, GMBH, 8 EAD. 121, 161-62 (EAD 1999) (jurisdiction is limited to
federal PSD issues) (“Knauf1”).

As explained above, Petitioners attempt (o convert speculation about the toad into a PSD
issue by arguing that it is an environmental concern related to the use of limestone and thus part
of the BACT analysis. Under Petitioners” theory, any “environmental concern™ associated with
the project would be part of BACT and, thus, part of PSD, The Board, however, has stated in the
past that not all environmental issues are part of the PSD process. KnaufI, 8 ELAD. at 127
{“The PSD 1eview process is not an open forum for consideration of every environmental aspect
of a proposed project, or even every issue that bears on air quality.™). Clearly, this would be
such an issue. In any event, Ms. Tickner’s response, which is supported by TDNRs regulations,

poiiits out that the limestone mine permitting process would eliminate this as a concemn.
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The IEPA has a reasoned basis for determining under state law that Prairie State would
net have an adverse impact on the toad. Petitioners have not raised a cognizable issue with
respect to the Illincis process for protecting state threatened and cndangered species, Asthisis a
state law issue, the Board must deny review because it lacks jurisdiction. For the same rcasons,

it also is not an important policy issue for the Board to review,
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IL IEPA CORRECTLY RE
LEGAL AUTHORITY” UNDER THE CAA TO CONSIDER THE NEED FOR,

AND ALTERNATIVES TO. PRATRIE STATE.

Petitioners argue that IEPA should have considered “whether there is 4 need” for Prairie

State, as well as “alternatives to coal such as natural gas, renewable energy sources and energy
efficiency.” Petition at 9. Simularly, Petitioners contend that the IEPA shouid have considered
whether PSGC should be limited to constructing a “smaller powet plant with less overall
emissions and fewer impacts on public health and the Mingo National Wildlife Refuge™ than the
proposed Prairie State facility. /o According to Petitioners, in determining whether or not to
issuc a PSD permit, IEPA has “broad legal authority™ under the CAA 10 cousider both the “necd”
for Prairie State and “alternatives” to the facility that might be more appropriate. f&f. at 11,

The CAA does not support Petitioners’ argument. Indeed, a federal court of appeals has
already rejected their argument in another case, The PSD permitting proccss propetly focuses on
the air quality impacts attributable te the proposed facility for which a PSD permit is sought, Tt
is not a mechanism authorizing & permitting authority to insert itself into matters uniquely within
the expertise of state public utility commissions and Iocal siting boards regarding the need for,
and appropriateness of, proposed new electric-generating facilities.

Notably, Petitioners are able to point to only one statutory provision in support of their
assertion that the CAA “establishes the obligation of a permitting agency to consider ...
alternatives to major new sources of air pollution.™ See Petition at 13 (citing CAA § 165(a)(2)).
That provision states, in relevant part, that “[n]o major emitting facility ... may be consiructed”
unless:

a pubiic hearing has been held with epportunity for intercsted
persons including representatives of the Administrater to appear
and submit written or oral presentations on the air quality impact

of such source, alternatives thereto, control technology
reqitirements, and other appropriate considerations.
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CAA § 165{a}2), 42 U.S.C. § 7475(a)2) (emphasis added). Petitioners construe this
congressional instruction, which allows intcrested persons to submit comuments on alternatives to
a proposed source, as imparting on pecmitting authorities the power to deny a PSD permit solely
on the basis that constructing a different type of facilily (or not constructing the proposed facility
at all) would be more “appropriate,”

The IEPA corrcetly concluded that it bad no such authority under the CAA and therefore
was not required to consider such matters as “need for” and “alternatives to™ Praitie State in
deciding whether {0 issue a PSD permit for the facility. In particular, the IEPA rejected
Petitioners’ expansive reading of CAA § 165{a)}(2), determining that the plain language of the
provision “does not ... require 3 permitting authority to conduct an analysis or othcrwise require
from an applicant, information regarding alternative sites, locations or project types.” RS No. 19
at 13-14 (INTV Ex. 4). Rather, the IEPA said this language “merely establishes certain
parameters for public pacticipation in the PSD permitting process, confirming the right of the
public, including individuals who may be interested in develeping other projects in an area, to
comment on alternatives to a proposed source during the permitting process.” Id. “While the
provision requires that a broad range of public comment must be allowed in the permitting
process,” the IEPA continued, “it cannot be assumed that Congress intended that a wide-ranging
analysis of alternatives must be conducted by the permitting anthority.” Id. Far from being
clearly erroneous, this conclusion of law is plainly correct. Petitioners' arguments to the
contrary arc without merit.

When Congress intends for a slate permitting autherity excreising delegated authority
under the CAA to consider alternatives to a proposed source, it expresses that intent in

unmistakable terms. Specifically, the nonattainrment New Source Review (*NSR™) provisions of
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the CAA state plainly that a “permit to construct and operatc may be issued if,” among other
things, an

analysis of alternative sitcs, sizes, production processes, and

environmental control techniques for such proposed source

demonstrates that benefits of the proposed source significantly

outweigh the environmental and social costs imposed as a result of
its location, construction, or modification.

CAA § 173(a)(5), 42 11.8.C. § 7503(a)(3). This provision from the CAA’s nonattainment NSR
program, expressly requiring the permnitting authority to underiake an analysis of alternatives,
stands in stark contrast to the language from CAA § 165(a)(2) on which Petitioners rely.,

Indeed, the U.S. Court of Appeals for the Sixth Circuit repudiated the very argument that
Petitioners are making. See Hancock County v. EPA, 742 F.2d 1435, 1984 1.5, App. LEXIS
14024 {6th Cir. Aug. 14, 1984} (unpublished} (INTV Ex. 41}. The petitioners in that case sought
review of a PSD permit issued by EPA to Kentucky Utilities Company for a two-unit coal-fired
electric generating plant. Citing the language of CAA § 165(a)(2}, the petitioners alleged that
“EPA failed to give adeguaie consideration to all of the ‘relevant’ factors” supposedly required
by the CAA, including “local community oppesition, the ‘nonconstruction’ altcrnative,
alternative construction sites, and impacts on the local industry and economy.” fd, at ¥17-18.

In tesponse, the court noted that EPA interpreted the CAA PSD provisions as “limiting
its authority in regard to the PSD process to a review of air quality related impacts of a proposed
source,” an interpretation for which there was a “rational basis,” fd. at *19. Among other things,
the court observed, while states were “free to adopt more stringent standards than those required
under” the CAA, Kentucky had “not seen fit to adept regulations in regard to the PSD process
reguiring consideration of those factors” cited by the petitioners. Jef. at *20. In addition, the
court continued, the factors cited by the petitioners “are considered in two related state

proceedings.” Fdl. at *20, citing Ky. Rev. Stat. § 278.025 (1981) (certificate of environmental
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compatibility). “Under these circumstances,” the conrt concluded, “we hold that EPA’s
authority under the PSD process is limited to a review of air quality related impacts, which was
properly conducted in the instant case.” #d. In light of Hancock County, IEPA clearly reached
the correct result in Prairie State’s case.

Common sense aiso underscores the ultimate flaw of Petitioners® position, Taken to its
logical end, Petitioners™ argument that a permitting agency (be it EPA or 4 state agency such as
the IEPAY has “broad legal authoerity” under the PSD provisions of the CAA to dictate the “need”
for, and “alternatives” 10, a proposed major stationary source woold result in the permitting
agency sctting local social and economic policies. That is, the permitting agency would be
responsible for determining not merely whether the proposed sonrce wonld be operated in
conformity with the CAA, but also whether the sovrce should be constructed at all. Under
Petitioncrs’ reading of the CAA, every major stationary seurce requiring a PSD permil (e.g.,
every paper mill, refinery, cement factory, chemical processing facility, aluminum smelter, and,
for that matter, every large dry ¢leaner or feed milly conld be built only after EPA had passed
judgment on whether such source was “needed,” where it should be located, and whether some
“alternative™ to the source might not be more appropriate. These are decisions left to the proper
state and local authorities.

For their part, Petitioners are unable to point to any persuasive authority to counter the
plain Janguage of the CAA and the reasoning in Hancock Cowsity, o to support their own
remarkably expansive vision of EPA’s rolc in PSD permitting. Instead, Petitioners rely heavily
on the characterizations of EPA’s supposed authority contained in briefs submitted by EPA in W,
Subwrban Recycling & Energy Cir., 6§ E.AD, 692, In re EcoEléctrica LP., 7T E.AD, 56 (EAB

1997 and RockGen Energy Cir., 8 E.ADD. 536, Although Petitioners sclectively quote EPA’s
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briefs, none of the Board’s decisions lends any direct support for Petitioners” expansive view of
the agencies’ authority under PSD. See Petition at 11, 15, 16, Petitioners alse quote approvingly
from a “thougbtful article™ from a 2004 editiou of the Environmental Law Repeort in which the
author asserts that “power plants [such as Prairie State] warrant special scrutiny in the PSD
permitting process.” See id. at 16.> This article provides scant support for Petitioners® position.
At the outset of his article, the author acknowledges that the “views expressed .., ate solely those
of the author and do not reflect the position of ... EPA.” Pet. Ex. 42. Petitioners are othcrwise
left without any authority for their allegation that IEPA’s decision in this matter is “clearly
crroneons” and a “significant policy issue warranting fthis] Board’s review.” Petition at 17,
Lacking authoritative support for their theory of the CAA, Petitioners” claim on this issue shovld

be denied,

% The author of the ELR article, Gregory R. Foote, a lawyer in EPA’s Office of General
Counsel, was also invelved in the preparation of all threc of the BPA briefs in Suburban
Recyeling & Energy Ctr., EcoEléctrica, and RockGen upon which Petitioners place so much
reliance.
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IiI. IEPA DID NOT VIOLATE ANY NEPA COORDINATION REQUIREMENT.

Petittoners argue that TEPA failed to comply with 40 CFR § 52.21(s), and that the Board
should remand the Permit *for USEPA to comply with the mandatery coordination and review
requirements.” Petition at 21. Scction 52,21(s) states:

Whenever any proposed source or modification is subject to action
by a Federal Agency which might necessitate preparation of an
environmental impact statement pursuant to the National
Envircnmental Policy Act (42 U.5.C. 4321), review by the
Administrator conducted pursuant to this secticn shall be
coordinated with the broad environmental reviews under that Act

and under section 309 of the Clean Air Act to the maximiim exient
feasible and reasonable.

Based on the actual language in 40 C.F.R. § 52.21(s), Petitioners” argument is fatally
flawed. Petitioners fail to acknowledge the overarching fact that ne federal agency action
pertaining to Prairie State resulted in a review nnder the National Environmental Policy Act
("NEPA™), 42 U.S.C. §§ 4321 et seq. Moreover, in many instances Petitioners merely repeat the
public comments and [ail to refute IEPA’s reply in its Responsivenass Summary. Petitioncrs
have not shown that [EPA’s action was either arbitrary and capricious or an abuse of discretion,
much less clear error, For these reasons, review shouid be denied,

A, IEPA’s Responses to Petitioners’ NEPA Coordination
Commentis Were Plainly Sufficient.

Petitioners argue that EPA failed to respond to its comments regarding coordination with

olther agencies” NEPA reviews and that JEPA ignored the NEPA review coordination
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reguirements when it issucd the Permit. Petition at 19, The Record is clear that IEPA responded
to the comments in a reasonable manner.® RS No. 317 at 150-51, No. 318 at 151 (INTV Ex. 4).
Petitioners assert that [EPA cannot “issue the permit absent USEPA fulfilling its [NEPA]

coordination obligations.” Petition at 19. However, a permilting agency is not required to delay
the issuance of its PSD permiits until compietion of the NEPA review process, especially one that
may never gccur, This issue was decided in Hadson, where the Board held that, with respect to §
52.21(s):

coordinaiion is all that is required of the PSD permitting anthority,

and only to the extent feasible and reasonable. As used in this

regulation, “coordinate™ is best given its everyday meaning,

namely to harmonize or to act (ogether in a concerted way. In our

view, then, this regulation does not require & State to refrain from
issuing a PSD permit until the NEPA review process is complete.

Hadson, 4 E.AD. at 299 {emphasis in original). Accordingly, IEPA may issuc a PSD permnit
prior to the completion of the NEPA review process, if one 15 required.

B. There Was No NEPA Analysis With Which EPA Or IEPA
Could Coordinate to Ary Extent.

Petitioners arguc that they “met their burden” by identifying several purported federal
actions relating to Prairie State that “might” require NEPA review. Petition at 20. This is both

factually and legally inaccurate for at least three reasons. First, Petitioners allege that JTEPA

® BPA had no duty to respond to comments independent of IEPA, TEPA has the
delegated authority to answer comments pertaining to the NEPA review coordination
requirements and also the authority to determine whether coordination with a federal agency’s
NEPA review was necessary. Petitioners essentially concede that [EPA may “play a significant
role in facilitating [NEPAT coordination and review.” Petition at 18 0.7, In fact, “[a] full
delegation” of § 52.21 from EPA to IEPA was effective on Aprl 7, 1980, 46 Fed. Reg, 9580,
G382 (Jan. 29, 1981). Therefore, [EPA has, among other things, the authority to review “all
applications for approval of proposed sources in Illinois™ that are subject 10 § 52.21. Jd Thisis
congistent with Hadsen, discussed below, which, in the context of a PSD permit challenge
regarding § 52.21(s), never mentions EPA involvement and implies that Virginia could have
conducted the § 52.21(s) coordination, if it was necessary. In re Hadson Power 14 — Buena
Vista, 4 E.AD. 258, 299-300 (EAB 1992}
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shouid have coordinated with the Army Corps of Engineers regarding the authorization to
construct the water intake and discharge structures for Prairie State. However, Petitioners fail to
notc that those structurcs werce authorized under Nationwide Permits, and the NEPA obligations
for that authorization were met when the Corps issved Naticnwide Permits covering that work.
Petitioners also speculate that there might be two faderal actions pertaining to the construction of
transmission lines and a rail spur. In other words, Petitioners failed te identify any actual federal
agency action that might necessitate a review pursuant to NEPA with which EPA or IEPA could
coordinate, to any extent.”

Second, the federal action and two potential federal actions identified by Petitioners are
unrelated to air emissions, air quality or any other aspects of the PSD permitting process.
Section 52.21(s) of Title 40 of the C.F.R. indicates that the “review by the Administrator
condncted pursuant to Hifs section shall be coordinated. ...” (Emphasis added), “[T]his section”
refers to § 52.21, entitled “Prevention of significant detertoration of air quality.” Accordingly,
the water intake and discharge structures, transmissicon lines, and rail spur are irrelevant to the §
52.21(s) coordination requirement, becanse they are unrelated 1o the PSD permitting process.
This conclusion is consistent with Hadson which stated, “[t]he only portion of the NEPA review
relevant to this permit proceeding is that pertaining to the coal conveyance;” thereafter, the
Board dismissed the claims related to § 32.21(s) coordinaticn of non-PSD related issues, namely

the utility improvements, by stating “[t]here is nothing in the record that indicates how or why

’ This conchision is consistent with the Responsiveness Summary, which jadicates that
“this comment does not identify any federal actions associatcd with the proposed plant that
would require the preparation of an EIS, and, instead mercly speculates that such a requirement
might exist,” RS No. 317 at 150-51 (INTV Ex. 4).
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the utility improvements related to the PSD permit.” Hadson, 4 L.A.D. at 209-300n.62. In
other words, only activities that have an air quality impact must be coordinated.

Third, even if they were able to raise non-PSD issues with respect to § 52.21(s),
Petitioners misunderstand their burden. Petitioners must demonstrate that IEPA’s actions were
clear error, Petitioners must do more than identify potential tederal actions and a federal action
for which the § 52.21(5) NEPA coordination obligations have already been met. The
requirements of § 52.21(s) arc trigeered when a proposed source is subject fto action by « federal
agency which might necessitate preparation of an environmental impact statement.
Accordingly, Petitioners must demonstrate that Prairie State “is subject t0” a federal agency
action. The language “which might necessitate preparation of an environmental impact
statemnent” applies only after identifying the applicable federal agency action. Moreover, the
coordination need be to the maximum extent feasible and reasonable, Therefore, even if a
federal agency action is arguably identified, once the NEPA review has been conducted with
respect o that federal agency action, it is not required to be repeated.

1. Petitioners have not identified any faderal action for which

a NEPA review with tespect to Prairie State might be
necessary.

Petitioners allege enly onc actual federal action in their comments or their brief: the TS,
Army Corps of Engineers (“Corps™) issuance of a letter of authorization to use a Nationwide
Permit for the construction of the water intake and discharge struetures, This letter, however,
would not necessitate preparation of an environmental impact statement (“EIS™) for Prairie State,
as the NEPA requirements had been foifilled when the Nationwide Permits were issued.
Accordingly, no coordination between TEPA and the Corps was required.

The Corps determined that the Prairie State project met the criteria to quality for a

Nationwide Permit. See Letter from S.L.J. Horneman, Corps, to C. Kelly, PSGC (Aug, 27,
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2004) (INTV Ex. 10) (“Horneman Letter™) {*“The Corps of Engincers has determined that ... this
activity is authorized ... by several existing Department of the Army nationwide permits....”).
The relevant NEPA review with respect to Nationwide Permits {{ e., the “major Federal action™)
occurred when the Corps issued the Nationwide Permits in a 2002 rulemaking, 67 Fed. Reg.
2020, 2025-26, 2040 (Yan. 15, 2002} (describing NEPA review). Accordingly, because the
Corps determined that Prairie State qualified for a Nationwide Permit, it was vnneccssary for the
Corps to conduct another NEPA review specifically for Prairle State. As the Corps indicated in
the response to comments regarding the reissuance of the Nationwide Permits, an EIS is not
“warranted whenever an NWP is used to authorize a private development project, becanse the
NWPs anthorize enly those activities that occur within the Clean Water Act § 404 limited scope
of revicw and that have no more than minimal adverse effects on the aquatic environment.” Id.
al 2025, Accordingly, IEPA could not coordinate with the Corps because anothcr NERA,
analysis was not necessary and there was nothing with which to coordinate.

2. Coordination with speculative federal actions is not
required.

Pctitioners allege that two speculative federal actions exist with respect to Prairic State
for which a NEPA review may be necessuary. One theorctical federal action identified in
Petitioners’ comments is the Federal Energy Regulatory Commission {“FERC™) approval of
Prairie State’s transmission lines. Petition at 20. However, Petitioners offer no evidence that
FERL has taken any federal action, that a NEPA review is even necessary in order to install the
lines, or that an associated NEPA analysis was ongoing at the time of permitting with which
IEPA could have coordinated. Pursvant to Hadson, [EPA was not required to postpone the
permitting process in order for a FERC NEPA analysis to be performed. Hadson, 4 ELAD, at

299,
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The Petition also identified an issue they claim that is “likely” to invelve a federal agency
— the approval of a rail spur by the federal Surface Transpertation Board (“5TB"). Petition at
20-21.% While TEPA acknowledges that a rail sput will serve Prairic State (RS No. 302 at 139
(INTV Ex. 4)}, Petitioners cite nothing in the Record suggesting that PSGC applied for
permission to construct and operate any such rail spur, or that STB has taken any federal action
with respect to a Prairie State rail spur permitting. In any event, there was no NEPA review
regarding any rail spur with which IEPA was required to or could have coordinated.

Petitioners’ claim regarding the rail spur is unclear.” If Petitioncrs are arguing that IERPA

failed to coordinate with a NEPA review that was pending for a rail spur at the time of TEPA

% Arguably, this issue should be dismissed becausc it was not raised in the public
comments. While the rail spur is discussed with respect to other PSD requirements, it was not
raised in the conlext of triggering the requirements of § 52.21(5}). See RS Nos. 340-43 at 161-63
{no reference to rail spur in context of comments on § 52.21(s).

? Petitioners cite a request by Ameren Energy to construct one of two rail lines in
Montgomery County, Tllinois, or in Mentgomery and Bond Counties, Illinois, indicating that
STB performed an environmental assessment {“EA”} for the Ameren Energy rail spur. Pelition
at 21; see also 70 Fed. Reg, 30183 (May 25, 2005}, The Ameren Energy rail spur, though, is
irrclevant to Prairie State. The Ameren Energy rail spur will not serve or even be in the same
county as Prairie State. Petitioners offer ne evidence or legal citatior that STB will or must
become involved specifically with the Prairie State rail spur. Unlike the Amcren spur, the Prairic
State rail spuc “will be construcied from an existing Ilinois Central line....” PSGC Updated
PSD Application at 2-3 {Oct. 11, 2002) (cmphasis added) (INTV Ex. 6). And, while the Ameren
Energy plan involves the construction of a 5-mile rail spur, it also involves a much larger project
— the construction of a 13-mile rail line that will be operated by Ameren Energy and will tie into
two common carriers. See Jeffery Tomich, Northeast Railroad News, “Ameren Aims 1o Put Coal
on the Fast Track™ (May 31, 2005) (INTV Ex. 12). (Since, as discussed in n.8 stupry, this issue
was not raised in the public comments, but first raised in the Petition (Petition at 21), PSGC
respectfully submits an exhibit that 1s not in the Record.) This is distinctly different from Prairie
State’s rail spur that will be constructed on private property and that will connect t0 cne existing
Class ] common cartier, We note that the Prairie State rail spur was already addressed by the
Corps as part of the Prairie State wetlands review and covered by the Prairie State Nationwide
Permit anthorization. Letter from I». Tickner, PSGC, to 1. Collins, FW3 (May 7, 2004) {citing
Corps’ permit, Tab C: “thc Artny Corps of Engineers issucd Praitie State a nationwide permit to
construct a water intake struciure on the Kaskaskia River as well as authorizing the construction
of the ratl spur across an area of wetlands....") (INTV Ex. 11).
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permitting, they provide no evidence that the rail spur has or might necessitatc any such review,
er that any such analysis in [act occurred. If no analysis was pending, IEPA was not required to
refrain from issuing the Permit until the raill spur NEPA process was complete (see Hadson, 4
E.A.D. at 209} — assuming a NEPA review was ever required for the rail spur.

Accordingly, because IEPA had nothing to coordinate with at the time of approval of the
Permit, neither EPA nor [EPA could, pursuant to § 52,21(s), coordinate with either the Corps,
FERC, or STB,'"” This is consistent with IEPA’s reply in the Responsiveness Summary that “this
comment does not identify any federal actions associated with the proposed plant that would
require the preparation of an EIS, and, instead merely speculates thal such a requirement might
exist.” RS No. 317 at 150-51 (INTY Ex. 4). Petitioners’ argument must fail.

C. Coordination Was Not Mandatory In This Case.

Petitioners argue, in the ahsiract, that the “obligation to coordinate is mandatory™ and that
IEPA suggested othcrwise in a response to comments. Petition at 19, Tn fact, Petitioners
mischaracterize [EPA’s response. [EPA was simply saying thal § 52.21(s) dees not require the
action snggested by commenters. IEPA did not state that § 52.21(s) is not mandatory, Rather,
IEPA stated that § 52.21(s} “does not cstablish the mandate of coordination™ within the
circumstances of the comment. RS No. 317 at 150-51 {INTV Ex. 4). If, as discussed above,

there is nothing to coordinate with, then coordination is not only unnecessary, it is impossible.

" Petitioners also claim that there was no evidence that EPA or IEPA “investigated
whether any federal agency may have a NEPA review role....” Petition at 18. This argument is
irrelevant because the end result would have been the same — EPA had nothing to coordinate
with. Regardless, EPA and IEPA were copied on comrespondence between the Corps and Prairie
State from which the agencies could have concluded that NEPA reviews werc nnnecessary for
the water intake and discharge structures, transiission lines, and rail spur. See Horneman Letter
(INTVY Ex. 10).
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IV, IEPA PROPERLY REJECTED IGCC AS BACT.

Despitc IEPA’s well-documented and reasoned analysis rejecting IGCC as BACT for
Prairie State, Petitioners arguc that, as a matter of law, IEPA acted improperly. They scek to
remand the Permit so that TEPA can “assemble a record of relevani facts” to support IGCC as
BACT. Petition at 22, Taking information out of context, Petitioners arguc that [EPA
“incorrectly applied a test mandated by the regulations and did not assemble the Facts necessary
i0 determine the outcome of that test.” §d. Tgnoring most of IEPA’s analysis and the snpporting
Record, Petitioners argue that JEPA rejected IGCC solely becanse commercial financing would
not be available for it. Petitioners also make the circular argument that iEPA must determine
that IGCC is BACT, so the evolving technology will attract investment, become commercially
viable, and thus become BACT.

Petitioners simply disagree with IEPA’s conclusion about IGCC; they offer nothing
suggesting JEPA wus clearly crroneous in rejecting IGCC. Petitioncrs ignore the fully deviloped
Record that supports IEPA's decision and its well-articulated basis. Unlike many other statcs, !
[EPA required an extensive analysis of IGCC as part of the BACT analysis, Contrary to
Petitioners’ claim as to TEPA’s rationale for rejecting IGCC, the Record refiects that IEPA: (1)
carcfully reviewed the study conducted by SFA Pacific and other information snbmitted inte the
Record; (2) found that [GCC current!y offered no clear advantage over pulverized coal
technology in terms of efficiency or lower enmmissions; (3) concurred that, due to its lack of

reliability and high cost relative to pulverized coal technelegy, IGCC was not yet a commercially

" Other states have simnply concluded that IGCC is not conantercially available, or that
IGCC is not a simiiar technology and that including it in the BACT analysis would
impermissibly redefing the project. See, e.g., frn re Air Poflution Control Consty. Permit Issued
te Wise. Elec. Power Co. for the Elm Road Generaring Starion, Case No, TH-04-03 (Wisc. Div.
HRA), (Feb. 3, 2005 Findings of Fact Conclusions of Law and Order) (INTV Ex. 20),
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viable technology; (4) determined that it could not delay issuance of the Permit in the hopes that
IGCC would eventuatly become commercially viable for application at Prairie State; and (5)
concluded that, while IGCC offcred future potential for carbon dioxide (“CO2”} sequestration,
that capability is not domonstrated and, in any event, is not required as a matter of law,

The Record supports TEPA's defermination that IGCC is not BACT for Prairie State due
to the higher costs, lower reliability, and lack of any advantage in terms of emissions reductions.
While Petitioners may disagree with JEPA’s analysis, they have not shown it is clearly
erroneous, nor do Petitioners raise any novel or compelling issues implicating important policy
matters. IEPA has simply implemented regulations according to iis consistent practice.
Therefore, the request for review on this issve should be denied,

A, IEPA Had a Rational Basis for Rejecting IGCC.

The Record demonstrates that TEPA required, was provided with, evaluated, and relied
upon a thorough analysis of IGCC a5 1 potential alternative to pulverized coal technology for
Prairic Statc. Among other things, PSGC retained SFA Pacific, a leading consulting firm and
proponent of gasification technology, to evaluate whether or not IGCC was appropriate as BACT
for Prairie Stale.

1. The Permit Application evaluated 1GCC.

PSGC evaluated IGCC in its October 2002 Permit Application. It concluded that, while
Peabody Energy, the parent company of PSGC, aclively participated in Department of Cnergy
{"“DOE") demonstration projects promoting nse of clean coal technology, including IGCC, it was
not viable for application at Prairie State, Permit Application, App. C, § 3.1.1 at C-8 to C-14
{Oct. 11, 2002} (INTV Ex. 6). The Application presented information showing that the proposed
Prairie State emissions were comparable to existing IGCC plants, and that IGCC’s size

limitations, reliability, and cost issues prevented its use as a base-load power plant, such as
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Prairie State. PSGC specifically noted that reliability at one IGCC failed to mect 30 percent and
that all IGCC facilitics built to date have required government subsidies. 7o, at C-12.
The Application concluded:
PSGC seiected [pulverized coal] boilers because they meet the
design basis for the facility.... They have a proven track record of
being available and capable of generating 1,500 MW when
operating at 100% load with this fuel, The other power gencrating
techniques evaluated are not capable of providing a generating
output within the design, reliability and operational requircients
of the [Prairie State] project,
id. at C-9,

2. Follow-up submittals explained the current limitations of
IGCC.

As a follow-up to the materials in the Application, PSGC submitted a National Rescarch
Council Review of DOE’s Vision 21 Rescarch and Development Prograni-Phase [, prepared in
2003 (“NRC Report™) (INTV Ex. 131" That Report highlighted IGCC's size restrictions (~250
MW}, reliability issues (existing plants hbave taken 3-5 years to reach only 70-80 percent
availability, whereas 90 percent is required to be commercially acceptable), and higher costs
($1,400-2,000/KW comparcd to $800/KW for a natural gas plant). Id. at 25-26. The review
concluded that “commercial-scale coal gasification-based power plants are not compelilive with
natural gas ... plants at today’s relative natural gas and coal prices, nor are they projected to be so

by 2015 without significant capital cost reductions.” Id. at 30.

"2 The NRC Report was submitted to [EPA by PSGC on March 19, 2003 and as
Appendix M to the SFA Repert dated May 11, 2003. The NRC is part of the National Academy
of Science. The members of the committee responsible for the report were chosen for their
specific compeiencies and with regard for appropriate balance. NRC Report (inside front cover)
{(INTV Ex. 13},
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3. TEPA requested additional information as part of the
analysis.

IEPA reviewed the October 2002 Application and NRC Report and, in a detailed, five-
page, single-spaced letter, requested additional BACT analysis regarding IGCC. Letter from
Donald Sutton, IEPA, to Dianng Tickner, PSGC {Mar, 29, 2003} (“Sutton Lettcr to Tickner™)
{(INTV Ex. 14). 1EPA specifically determined that IGCC qualified as an alternative emission
control technigue and a technically feasible process under ITEPA’s interpretation of the
regulations. /d. at 1. IEPA requested inforimation on possible reductions of emission rates and
the economic, environmental, and energy impacts of IGCC, IEPA further requested thorough
backup documentation 0 allow a fair apples-to-apples comparison of the emissions, reliability,
and cost of IGCC and PC boiler technelogy. Id. at 3. IEPA also required information about CO,
emissions, even though it is not a regulated pollutant under ihe CAA. [d. at 2. Although TEPA
recognized the difficulty in making a top-down BACT comparison between IGCC and more
traditional, fully demonstrated add-on control technelogy. the agency required capital and
oporating cost information on a consistent basis for purposes of comparison. TEPA also
requested any information that distinguished the cxisting IGCC plants frem the proposcd Prairte
State project. fd. at 4. In sum, [EPA was fully engaged in the IGCC issue and insisted on a
thorough evaluation in PSGC's BACT analysis.

4, The SFA Pacific Report provided detailed information
about IGCCs.

PSGC retained SFA Puacific, a consulting firm which represents the United States
Department of Energy (“DOE™) and other government agencies,™ to respond to the IEPA

information request of March 29, 2003. SFA Pacific prepared a detailed analysis dated May 11,

'} See SFA Report, Exhibit B - SFA Pacific Client List at 3-4 (INTV Ex. 15},
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2003, titled “Evaluation of IGCC to Supplement BACT Analysis of Planncd Prairie State
Generating Station” ("SFA Report™) (INTV Ex. 13). The SFA Report (52 pages) and
attachments (18) totaled over 300 pages. It provided an overview of IGCC technology, a status
report on demonstrated etficiency, reliability and emissions (including critesia pollutants, HAPs
and unregulated emissions such as CO» and ammonia) and a comparison between that
demonstrated performance and Prairic State, The SFA Report also inchided the detailed,
consistent basis cost comparisons requested by [EPA.

Table 4-4 of the SFA Report showed that the permits for the two HGCC plants in
operation in the United States, Tampa Electric's Polk Power Station (“TECO™) and PSE
Energy’s Wabash River Plant {“Wabash”), have emission limits that are comparable to or higher
than those proposed for Prairie State. [d. at Table 4-4 at 23. The fuel for those plants is not
high-ash coal, but rather petroleum coke, a low-ash fuel. See id. at 22. SFA Pacific noted that
“it must be emphasized that there are no demonstrated IGCC performance data for coals similar
to Prairic State’s high-ash bituminous coal.” Id. at 24. “Moreover, it is questionable that any
coal of this ash content would be suitable for an entrained-flow gasification processes — the
oniy ones demonstrated for MGCC thus far.” Jd. at 2. SFA Pacific also noted that other DOE-
funded, coal-based IGCC plants (e.g., SCE Cool Water, LGTI) have failed, have been converted
to nataral gas or petroleum coke, or otherwise have been shut down. ., Table 4-1 at 13; id. at
16, Still another plant (Pifion Pines) has a variety of operational problems that prevented its
commissioning resulting in termination of the project. Jd.

To comply with the [EPA request to provide a fair comparison, SFA Pacific used

projected cmissions for a hypothetical IGCC at Prairie State, based on the TECO and Wabash
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River IGCC units, and hypothetical removal rates equivalent to those projected at Prairie State.

SFA stated:

Examination Of the Table 4-5 data indicates that an ideally
performing (steady state, 90% capacity factor and no energy
gasification train ouwtages) JGCC can produce lower SO,, NO,, CO
and PM emissions than the proposed permit levels of the Prairie
State PC plant. However, no “ideally performing” IGCC has been
demonstrated.

The TECO and Wabash River IGCCs have met their permit limits
{Table 4-4).

However, the PC Plant is also expected to meet its proposed limits
without difficulty. Qver-control of emissions is standard operating
procedure. While PCs may produce substantially lower emissions
than those in Table 4-5, proposed limits allow the flexibility in
operations and environmental control required to over-control with
a comfortable margin of satety, Thus, actual PC emissions could
be at times lower than the imputed TECO and Wabash River IGCC
cmission limits.

SFA Report at 24 (INTV Ex. 15). Thus, SFA Pacific found that IGCC, as demonstrated,
produces no lower emissions than the proposed pulverized coal technology for Prairie State,

SFA Pacific also provided a detailed comparison of costs for the proposed PC technology
and hypothetical IGCC plant for Prairie State. Again, SFA Pacific had to estimate costs for
IGCC, because no gasification processes or IGCC systems have been demonstrated on any coals
resembling Prairie State’s intended fuel (7. ¢., high-sulfur bitnminons coal with high ash content}.
Moie teiling, the SFA Report states, “SFA Pacific is not aware of any published experimental
data or conceptual design studies on gasification process and IGCC performance or economics
based on such coals.” Id. at 32,

The analysis showed that the costs of IGCC do not compare favorably to PC boilers. In
fact, no coal-based IGCC plant has been constructed in the United States. Based on work by the

Electric Power Research Institute, SFA Pacitic developed costs estimates for two hypothctical
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IGCC piants {Chevron-Texaco and Global E-Gas technologies) for a 1,500 MW plant, assuming
98 percent SO, removal and a 90 percent capacity factor. The resulting analysis concludes that
the cost of a hypothetical IGCC vnit performing as well as the proposed Prairie State in terms of
emissions and reliability would be 30-60 percent higher than the proposed PC technology. J/d. at
34. SFA Pacific evaluated those higher costs in the context of real world economics and

concluded:

Economic penahies of such magnitude would render such IGCC
plants non-competitive in the U.S. power market — and hence non-
financeable — without firm performance guarantees or other
economic incentives (e.g., heavy government support). The
impacts are amplified if the IGCC cannot perfornt at the same
annual capacity factors (discussed further later) as the best coal-
fired PC plants.

id.

As noted above, to comply with 1EPA’s request for a cost comparison of IGCC and PC
technologies, SFA Pacific hypothesized that IGCC could have lower emissions than PC boilers
despite the lack of any demonstration of such “ideally performing IGCCs.” To evaluate this
possibility in a top-down format, SFA Pacific calculaled the incremental cost of 99 percent S0;
removal from a theorctical IGCC unit, as compared with the 98 percent 80» removal proposed
for Prairie State, The results are presented in Table 5-1 and 3-2 of the SFA Report on pages 35
and 39, respectively. In evalvating the cost of removing the incremental one percent SO, SFA
Pacific conclnded:

Because the capital costs of Prairie State coal-based IGCCs and
their [cost of clectricity] are significantly higher than those of the
proposed PC plant, the estimated costs of incremental SO, removal
arc extrernely high. The costs are about $27,000 to $29,000/ton for

S0; for the comparison for the PCs with 1500 MW nominal
IGCCs.

id. at 39,
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In its sitc-specitic analysis of Prairie State, SFA Pacific concluded that IGCC was not
appropriate as BACT. SFA Pacific tock into account the size, fuel supply,™ proposed pollution
control train, and comparative economics:

In conclusion, [GCC technology is not BACT for the Prairic State
Gienerating Station due to the high cosl of removing sulfur and
other regulated emissions. IGCC technology is not cost
competitive for commercial deployment at the planned 1,559 MW

Prairie State Generating Stations—especially with the high-ash
Prairie State coal.

Id at 44,
3. The Record contains additional supporting information.

SFA Pacific’s conclusions are consistent with additional information in the Record. A
study by Harvard University concluded that the “ovemight” cost (£.e., withont considering the
cost of capital} of IGCC technology is 20-25 percent higher than PC tcchnology., Rosenberg, et
al., *Financing IGCC: A 3 Party Covenant, Energy Technology [nnovation Project,” Belfer
Center for Scicnee and Internationzl Affairs Center for Business and Government, John F.
Kennedy School of Government, Harvard University (Fcb. 2004} at 21 (submitted to [EPA under
cover lelter tom Dianna Tickner, PSGC, to Chris Romaine, IEPA (Mar, 9, 2004) (INTV Ex. 18).

The Wisconsin Public Service Commission aiso determined that IGCC was not cost effective

M 9F A Pacific noted:

All of the IGCC demonstrations thus far bave been on low-ash
coals and petroleum coke. There have not been any IGCC
demonstrations or published conceptual designs based on similar
high-ash coals. The limited published studies of fucl quality
impacts on IGCC performance and costs indicate that increasing
fuel ash content negatively impacts plant efficiency, feedstock
requircments, oxXygei requirements, capital costs, and electricity
preduction cosis.

I, at 2.
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and rejected an application of Wisconsin Energy Corporation to build such a facility, See Press
Release of Public Service Commission of Wisconsin {Qct. 29, 2003) (submitted under cover
letter from Brad Fredkin, Burns & McDonnell, to Chris Romaine, IEPA (Oct. 31, 2003)) (INTV
Ex. 19).7

6. IEPA documented its findings after careful analysis.

Petitioners set up their argument by stating “IEPA rejects IGCC as BACT, not because it
is not *available® or for reasons of cost, but becanse it has not [been] demonsirate[d] that coal-
hased IGCC plants in the US can be privately financed.” Petition at 27, This misstates the
breadth of IEPA’s conclusions. The realily is that IEPA required Prairie State to provide
substantial additional information so TEPA could study [GCC in great detail and compare it fairly
to PC units in the BACT analysis. Sutton Letter to Tickner at 3 (INTV Ex. 14). TEPA reviewed
the information in the Record in a manner consistent with the regulatory definition of BACT and
a top-down analysis and determined that [GCC was not BACT for seven reasons, many of which
by themselves would have been a sufficient basis for rejecting IGCC.

First, IEPA determined that operating TGCC plants have no lower emission limits than
pulverized coal plants. RS Ne. 37 at 19 (INTV Ex. 4) ("Significantly lower emissions are
certainly the promise of IGCC technology, However this has not been demonstrated by the
IGCC development projects supported by USDOE.”'%) (ermphasis added). This finding is

supported by Table 4-4 of the SFA Report and supporting text and backup documentation, which

% Independent of that permitting action, [EPA stafT attended a conference presented by
the Gasification Technology Institute, a trade association of IGCC vendors, to learn more ahout
the technology from its proponents. Email from Jim Childress, Gasification Technologies
Couneil, to Chris Romaine, IEPA, ef af, (June 14, 2004, at 7:19 a.m.) {INTV Ex. 18),

'® Petitioners ¢conveniently omit the critical second sentence twice in their cdited
quotations on pages 23 and 28 of the Petition.
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shows the permit limits of the TECC and Wabash River are comparable or higher for rost
pollutants than those proposed for Prairie State.

Second, [EPA recognized that IGCC is stili a develeping technology and is less reliable
than a PC Unit. RS No. 29 at 17 (INTV Ex. 4). IEPA found that existing IGCC units operate
with less dependability than PC vnits. fd. at 6.

Third, IEPA determined that IGCC has signiticantly higher costs than a similarly
performing PC fucility. Id. at 6; id. at 20, No. 40, Although, IEPA recognized that the reliability
of IGCC can be enhanced by adding a second gasifier, “[t]he need for a spare [gasifier] to
facilitatc cnhanced reliability” approaching that of a PC unit imposes significant additional costs.
Id, IEPA stated that the cost of IGCC units is “at least 20%™ higher (based on Harvard Study,
which does not include the cost of capital} and the record indicates [GCC could be as much as
30-60 percent higher than pulverized coal technology. See SFA Report at 32 (INTV Ex, 15).
Because [GCC offers no demonstrated iowcer emissions but higher costs, IEPA could have
rejected IGCC as BACT in the top-down analysis on this basis alone.

Fourth, the agency also recognired that as a developing technology with Jess reliability
and higher cost, IGCC is not “cormmercially acceptable.” RS No. 37 at 19, No. 40 at 20 {INTV
£x. 4). This means that, because the costs of an IGCC plant arc so much higher than its
competitors® costs and thus the market price for elcctricity, it will sell no electricity, produce no
income and, thus, default on its loans. It is economically infeasible, /.e., not commercially
acceptable.

Fifth, the purported availability of public subsidies is not a relevant factor in a BACT
anaiysis. fd. at 20, No., 39, Like Petitioners, commenters argued that IEPA failed to take into

account the availability of government subsidies for IGCC in evalnating whether or not it is
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BACT for Prairie State. IEPA correctly responded that the need for such subsidies only confirms
the commercially unacceptable risk (in terms of reliability, performance, and cost) of using
IGCC tor a project like Prairie State. fd.

Sixth, while CO, sequestration might be possible in the future, it is net feasible now and
15 not required in any event. fd. at Z21-22, No. 41,

Seventh, IGCC cannot be required as BACT if doing so wonld mean the plant would not
be built. fd, at 22, No. 43. IEPA also stated that it had no authority to delay Prairie State to wait
for IGCC to develop into & commercially viable state. fd, at 8-9, No. 4.

In sum, the Record show that IEPA thoroughly reviewed IGCC and ultimately rejected it
45 BACT in a well-reasoned and supported manner,

B. Petitioners” Arguments Do Not Refute IEPA’s Reasoned
Decision.

Petitioners select a few statements ltom the JEPA Responsivencss Summary out of
context and attempt to spin them into two interrelated arguments. The arguments are
convoluted, irrclevant, and otherwise without merit, Petitioners argue: (1) IEPA found that
[GCC is “available;” and (2) TEPA improperly used “unachievable financing™ as a test in

rejecting IGCC as BACT."” [n making these arguments, Pctitioners confuse “technical

' Petitioners also repeat, in passing, the argument in the public comments (hat IEPA
must consider the potential of IGCC to control COs emissions. See Petition at 28-26. IEPA
correctly rejected the comments for two reasons, First CO; sequestration has not been proven at
IGCC plants. IEPA correctly responded by noting that while “lower CO; emissions arc one ol
the benefits hoped for with IGCC technology, ... significantly lower CO; emissions have only
been achieved with certain IGCC echnology using a solid coal feed, rather than a coal slorry.
Sequestration is a further refinement on top of IGCC technology that is still being developed
with support by the USDOE.” RS No. 41 at 21-22 (INTV Ex, 4}. Second, IEPA noted that “at
this titne C0; is not a regulated pollutant. Applicable ... standards or requirements have vet to
be enacted for CO.." Id. Thus, CO; sequestration is irrelevant to a lawful determination of
BACT. Petitioners have done nothing to show why these rational conclusions arc erronesus,
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feasibility” and “economic cost.” They either misunderstand, ignore, or mischaracterize IEPA’s
analysis and its basis in the Record. 1EPA’s determiration considers and applies the definition of
BACT and is rcasonable and well supported.'®

IEPA, stated on several occasions that IGCC is “technically feasible” or “techuically
available,” Sutton Letter to Tickner at | (INTV Ex. 14} RS No. 29 at 17, No. 36 at 19 (INTV
Ex. 4). By this, IEPA mcant IGCC had sufficient practical potential for application to be further
evaluated as BACT. See In re Three Mountain Power, LLC, 10 E.AD. 39, 42 n.3 (EAB 2001).
IEPA, however, also determined that IGCC offered no benefit in terms of lower emissions, RS
Ne. 37 at 19 {INTV Ex. 4). This alonc would be sufficient to justify selection of PC technology
over [GCC as BACT since IGCC ranked no bigher than PC techuology. fd. Nevertheless, IEPA
praceeded to evaluate the econotnic costs of IGCC as required by the definition of BACT. 40
CF.R. §5221(b)12), In considering IGCC and taking into account the status of JGCC’'s

performance in terms of reliability and associated costs as applied to the site-specifics of Prairie

State, TEPA concluded:

The Illinois EPA has examincd the status of IGCC technology at
the present time. While various claims have been made that the
technology is available for the proposed plant, they do not survive
close scrutiny. While IGCC is cxpected to be the next generation
of technology for coal-fired power plants and has been
demonstrated by several projecis supported by the United States
Department of Energy (USDOE]}, it is still a developing techaology
that is not yet fully mature. IGCC technology is significantly more
expensive and has not demonstrated the same level of
dependability as traditional boiler technology. These lactors are
obstacles to commercial acceptance, i.c., financing, of the
proposed plant with IGCC techmology. It is not appropriate for the

'8 To the extent Petitioners claim that IEPA failed to follow a rigid “top-down” BACT
analysis, Board precedent makes it clear that permitting authorities are not required to foliow a
“top-down” BACT analysis in order to establish BACT limits. See e.g., Stee! Dynamics, 9
E.A.D. at 183 (*The top down analysis is not mandatory mcthodology.”).
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permit to require use of a technology by the proposed plant that is
not yet sufficiently developed to be commercially accepted.

RS at 6 {INTV Ex. 4). While IEPA uses the term “commercial acceptance” {i.e., financing), its
determination is rooted in economic costs. Commercial acceptance is simpiy a measure of the
commercial availability and cconomie feasibility of the project, both of which are an accepted
part of the top-down analysis, See Steel Dynamics, 9E.A.D. at 202,

Petitioners argue that “IEPA twists the analysis required by BACT, which requires that
‘costs” associated with a project be taken into account, yee 40 C.F.R. § 52.21(b)12}, into an
analysis of whether financing is available for a particular project,” which “is an error as a matter
of law.” Petition at 27. By focusing on IEPA’s statements regarding financing and ignoring the
agency’s statements regarding cost, it is Petifioners who contort IEPA’s analysis. IEPA makes
clear that not only have IGCC development projects had comparable or higher emissions rates to
those praojected for Pratrie State (RS No. 37 at 19 (INTV Ex. 4)), IGCC would also have costs
significantly higher than the proposed PC plant {(at least 20 percent higher). Id. at 20, No. 40,
1EPA stated that economic impact is the crucial aspect of [GCC technelogy that IEPA relied on
in rejecting it, fd. at 19, No. 37. IEPA gocs on to explain in response to other comments the
connection between higher costs and the inability to obtain financing (Z.e., that project risk —
emissions performarnce, reliability and cost — is 4 critical factor in obfaining financing for
IGCC). Id. at 20, Nos. 39-40. It is only Petitioners who fail to understand that inter-relationship.

Petitioners also assert that TEPA’s analysis is “cirenlar™ “because it assumes financing is
unavailable for IGCC.™ Petition at 28. Contrary to Petitioners’ assertion, JTEPA’s analysis is
linear, well reasoned, and supported by the Record. [t reflects statements in the SFA Pacific
Report, Harvard Report, and NRC Report that the cost of a hypothetical IGCC plant is

significantly higher than a comparable PC unit proposed for Prairie State. SFA Pacific states that
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there is no market (i.¢e., revenuc) for power from a project with such a cost disadvantage. See
SFA Report at 34 (INTV Ex. 15). IEPA then concurs with SFA Pacific that there will be no
financing available for such a project. RS No. 39 at 20 {INTV Ex. 4}.

Indeed, it is Petitioners who make the circular argument by snggesting a state’s
pronouncement that IGCC is BACT will necessarily make private investors more interested:

Put differently, the appropriate question here is whether an IGCC
version of Peabody’s proposal could attract adequate investment if

IHinois and/or the EAB effectively place the conventional coal
combustion technology off limits in [llinois — and in serious doubt

elsewhere — by declaring IGCC to be BACT for a coal power plant
tunning on Ninois coal.

Petition at 28 (emphasis in original}. In effect, Petitioners argue that [EPA should have vsed the
BACT analysis to ban conventional lechnology in favor of technology under development —
make IGCC BACT so it will become BACT. This ignores two fundamental principals of BACT.
First, BACT is not a specific technology; it is an emission limit or a work practice. 40 C.F.R.
§ 52.21{b)12). Second, BACT is a case-by-casc analysis. Id., In re BP Cherry Point, PSD
Appeal No. 05-01, slip op. at 31-32 (EAB Junc 21, 2005].

As to the latter point, TEPA was careful to apply the definition of BACT faithlully by
analyzing IGCC in terms of “the proposcd plant.,” This proper approach recognizes the finding
of S8FA Pacific that no TGCC plants arc operating on bituminous coal, much less a high-suifur,

high-ash coal."” Comments submitted by the United Mine Workers (cited favorably by

1 Petitioners point to several projects that have been announced conceptually since the
close of the public comment period. See, e.g., Petition at 24 (Steelhead application). 1EPA
distinguished some of these by stating that they were “speeial” or “exceptional” because they are
being developed to demonstrate IGCC technology and that they would have backup natuial gas
to supplement the gasifier to boister reliability. RS No. 40 at 20 (INTV Ex. 4). This analysis is
not ¢learly erroneous, especially in light of the overwhelming evidence of cost disadvantages of
IGCC for Prairie Siate.
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Petitioners with respect to other claims) make it clear that Prairie State would be a particularly
bad project for forcing IGCC technology. The comments recognize that an IGCC plant the size
of Prairie Statc (1,500 MW} would require six trains of 250 MW, cach composed of four
sequential technologies (air separator, gasifier, gas cleanup, and corubined cycle). The
comments alse recognize that none of this equipment could, by itself, much less together, teach
the 90 percent reliability required for a base load plant. The comment states then succinctly: “A
six train IGCC is too large a jump to expect anything better than a technological and operational
embarrassment.” Comment of Dr, Bradley C. Paul on behalf of the United Mine Workers of
America at 3 (June 18, 2004) {INTV Ex. 21) (Pet. Ex. 50}. Dr. Panl concludes:

I[n] conclusion then, it is my suggestion to the agency that this
plant is the wrong place for a bold new detinition of BACT and
forcing of IGCC. It is very unlikely that a permit condition on
IGCC technology would result in a project that Peabody could put
together financially. If tinancial burdles were cleared(,] the
operational problems that would result from such a large leap in
equipment scale-up or multiplicity of trains would be an
embarrassment 10 IGCC technology that would stcer people away
from rather than toward the future. Please pick a project in the 500
megawatt range before giving serious consideration to forcing
IGCC ectmology.

Id.
Consistent with a case-by-case analysis, IEPA agreed that “the proposed plant is not the
right place for forcing IGCC technology.” RS No. 44 at 22 {INTV Ex, 4),
Moreover, [EPA followed the law by refusing to defer a decision on Prairic State until
IGCC becomes commercially available:
The continuing develepment of ¢clean coal technolegy does not
provide a legal basis 10 refuse to issue a permit for the proposed
plant, Applications for proposed plants must be reviewed based on
current regulations and cirenmstances, The [linois EPA is not
allowed to nor is it capable of predicting what futurc regulations

will reguire or when new control technology will become viable
and what it will achieve. While the Illinois EPA is optimistic that

4]




IGCC will become financially viable for power gencration in the
ot too distant future, experience with the development of IGCC
technology, as it has been occurring over the last 15 years or more,
suggests that it could also take much longer,

Id. at 8-9, No. 4; see afso id. at 22, No. 43 ("For purposes of BACT, a permitting anthority does
not have the legal right to require that 2 proposed plant use a technology like IGCC technology,
which, while techmically feasible, is also still developing, if doing so would mean that the

proposed plant could not be built.”).

In sum, [EPA’s analyses and conclusions rejecting IGCC as BACT for Prairie State
considered and appropriately applied all regulatory criteria, were not clear error, do not merit

further review, and should be upheld.
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V. IEPA DID NOT ERR IN REJECTING THE USE OF LOW-SULFUR COAL,

Petitioners allege that IEPA crred by failing to “adequately consider low-sulfur coal as a

pollution centrol option in its top-down BACT analysis.™ Petition at 31. In support of this
argument, Petitioners vigorously assert that 1IEPA did not undertake a “responsive” BACT
analysis {{d. at 33-34}; that the finding that low-sulfnr coal is not cost-effective is “unsupported
by the record” (id. at 33-36); that the availability of local coal reserves is “irrclevant” to a BACT
deterrnination (id. at 36); that the use of scrubbers “does not excuse the cvaluation of ¢lean fuels”
(id. at 36-37); that JEPA “rejected using non-local coal without adeguate evaluation” (id. at 37-
38); and that the “future cost of low sulfur coal” is “irrelevant™ to a BACT analysis (7d. at 33-39).
All of Petitioners’ assertions fail becausc they all stem from the same fundamentally false
premise — that, in establishing BACT for Prairie State, IEPA was required to cvaluate a power
plant other than that which PSGC proposed, a mine-mouth facility designed specitically to bum
& particular locally-available coal. Moreover, IEPA addressed Petitioners’ claims in its
Responsiveness Summary and Petitioners have Failed to show that those responses were clearly
SITONEOUS.

A, The Use of Local Coal is Integral to Prairie State,

PSGC was very clear in its Application that the preposed plant, including its emission
control equipment, was designed specifically to burn a local high-sulfur Illincis No, § or No. 6
seam coal that will be delivered from a nearby mine (the *Minc™) to the plant via conveyer

belt.* The Mine supplying the coal and the proposed power plant were being permitted as a

** The cover letter for the October 2002 Permit Application stated that “[tThe suite of
planned environmental controls for Prairic State refiect the culmination of years of research that
will result in some of the lowest emission raies in the country while using high sulfur coal.”
Letter from Kelly to Sutton at 2 (INTV Ex, 6).
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single source in the Application, Permit Application at 2-5 (INTV Ex. 6). Consequently, the
Mine emission sources were included in the Application. See id. at App. B, Attachment B-1
Supporting Emission Data; Particulate Emissions Sources (Mine Siope Conveyor Loadout;
Breaker Loadout Bin)., The Mine's emissions were included in the air quality modeling. Jd. The
Permit Application proposed BACT for the Mine, as well as the plant. Jd. at App. C, C-5. The
Application also contained specific coal quality data for the plant’s design basis. Kd. at App. B,
Attachment B-1. Moreover, PSGC relied in part on information from vendors as to what levels
would be gnaranteed for the specific coal. See, e.g., Letter from Charles Barringer, Alstomn
{(Sept. 26, 2002) (INTV Ex. 23).

The Application also specifically addressed fuel selection:

As previously indicated, PSGS is designed as a mine-mouth
facility. The PC Boilers are designed to fire Tllinois-Herrin #6 coal
from Prairie State Mine and to use natural gas fuei for start-up.
PSGS has 240 million tons of #6 coal dedicated for its use. PSGS
is expected to burn approximately 6.5 t¢ 6.9 million tons annually
hased on a 83% to 0% capacity factor per year.

Illinois has some of the most significant coal reserves in the United
States (in excess of 105 biltion tons). Two coal seams, the
Springfield #5 and Herrin #6, account for the majority of this
resource. In Washingion County alone, the recoverable resources
are 3,681 million tons.[] In the unlikely event additicnal coal is
required over the life of the facility, the recoverable reserves in
Washington and surrounding counties (9,133 million tons) are
available and are well within the design basis for PSGS.[]

id. at App. C, C-15 (footnotcs omitted).
PSGC also addressed why low-sulfur coal was not being used:

The alternative to vsing this coal is te obtain lower-suifur coal
from other regions of the country or abroad, which has its own
environmental impacts associated with the transportation and
storage of the coal. However, as demonstrated in this application,
the post combustion technology for PC Boilers has advanced to the
point where it is now practical, economical and covironmentally
prodent to utilize Ilinois coal.



fd. at App, C, C-17. Furthermore, IEPA found that Prairie State is a mine-mouth plant in
Condition 1.3 of the Permit. As 1IEPA stated in its Techuical Review for the project:
The Ilinois EPA also broadly considered the coal supply selected
for the plant, as most existing plants in Tlinois import low-sulfur
western coal, rather than use local coal, However, the selected
coal supply is an inherent past of the project, as the plant will be
developed and opcerate as a mine-mouth except as noted above. In
addition, the plant would be specificaily developed to
appropriatcly control emissions of the selected coal supply.
IEPA Calculation Sheet at 4 {April 27, 2005) (INTV Ex. 3).

Indeed, Petitionces refer to an article in their comments recognizing that the coal
inherenily delines the design of the plant. See Babcock & Wilcox, “How Low Can You Go?”
(Aug, 2001) (article submitted in response to Phyllis Fox's comments on behalf of Sierra Club,
indicating that power plants for ¢astern bituminous and Pewder River Basin coal are
fundamentally different) (INTV Ex. 39); see RS 331 at 138 {INTV Ex. 4} (boilers designed to
burn high sulfur coal cannot burn low sulfur coal without making adjustments). Other regulators
have recognized that it would not be appropriate to compare BACT linuts for low sulfur sub-
bituminous coal with units that buen a high sulfur bituminous coal because “coal characteristics
will affect the BACT levels [or many contaminants.” Email from Erik Hendrickson, Texas
Commission on Environmental Quality (“TCEQ™), to Shashi Shah, IEPA (Dec, 2, 2004, 3:12
p.m.} (“Hendrickson email”y (INTY Ex. 24). Thus, IEPA determined that at a mine-mouth plant,
the mine (and its coal}, and the plant are one project:

The development of a mine-mouth power plant is an intrinsic
aspect of the proposed plant, which would be developed to use a
spectfic reserve of (uel, which is adequate for the expecied life of
the plant. Because of the selection of fucl, the air emission control
equipment for the proposed plant must be designed to handle
emissions from combustion of unwashed high sulfur, high ash coal
and be very efficient, including a wet scrubbing system that must

be operated 1o achieve an SO removal efficiency of at least 98
percenl.
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RS Ng, 52 at 25 (INTV Ex. 4). IEPA imposed this 98 percent removal on SO, as a BACT
requirement. Permit Condition 2.1.2.b.ii.B (INTV Ex, 1}.

B. BACT Does Not Redefine the Project.

The long-standing policy of EPA, as repeatedly confirmed by this Board, is that the
process for determining BACT is “not a means to redefine the design of the source when
considering available control alternatives.” See, e.g., New Sonrce Review Workshop Manual at
B.13 (Oct. 1990 (draft) (“Draft NSR Manwal™) (INTV Ex. 22), This pelicy is consistent with
the plain langnage of the CAA itself, which provides that a major emitting facility may 1ot be
constructed unless, among other things, the “proposed faeility is subject to the best avaiiable
control technology for each pollution ... from such facility.” CAA § 165(a)(4) (emphasis added).
In turn, the PSD regulations define “best available control technology” to mean, as relevant here:

fan] emissions limitation ... based on the maximum degree of
reduction for each pollution subject to regniation under [the] Act
which would be emitted from any propesed major stationary
source or major modification which the Administrator, on a case-
by-cage basis, taking into account encrgy, environmental, and
economic impacts and other costs, determines is achievable for
such source or modification through application of production
processes or available methods, systems, and techniques, including

fuel cleaning or treatment or innovative fuel combustion
techniques for control of such pollutant.

40 C.F.R. § 52.21{h)(12) (emphasis added). In other words, as a general proposition, the BACT
process is intended o determine the appropriate emissions limitations for the source that the
applicant is proposing to build. It is not normally an opportunity for the permitting authority {or
those opposed to the applicant’s plans) to dictate that the applicant build something different
from: what has becnr proposed.

The CAA allows states to consider alternatives, but it does not require states to consider

them, Indeed, BPA acknewledges that “ihis is an aspect of the PSD permitting process in which
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states have the discretion to engage in a broader analysis if they so desire.” Draft NSR Manual
at B.13 (emphasis added) (INTY Ex. 22}. For instance, EPA has ohserved, “there may be
instances where, in the permit authority’s judgment, the consideration of alternative production
processes is warranted and appropriate for consideration in the BACT analysis,” Jd. (emphbasis
added}.

[EPA, in rejecting cotninents that it was required to engage in a full-blown analysis of the
use of lower-sulfur coal, or coal-blends at Prairie State, correctly determined that such
alternatives would result in the project being “redefined,” contrary te EPA policy. For instance,
IEPA stated that the “project that must be addressed when evaluating BACT is the project for
which an application has been submitted, i.e., 4 proposed minc-mouth power plant.” RS No. 46
al 23 (INTV Ex. 4). The agency continued that the “source of coal for which the plant would he
developed is a specific reserve of 240 million tons of recoverable coal, which would meel the
needs of the proposcd plant for more than 30 years,™ Jd. “Accordingly,” the IEPA (ound, the
“use of a particular coal supply is an inherent aspect of the proposed project,” and to “require an
evaluation of an alternative coal supply ... wounld constitute a fundamental change to the project.”
Id* In response to comments suggesling that Prairie State would have lower emissions if it

burned lower sulfur coal, IEPA stated:

?! Elsewhere, responding to a similar comment that the BACT analysis for Prairie State
did not reflect BACT hecause it “failed to consider fuel like natural gas or low-sulfur coal, which
would lessen the plant’s impacts on air quality,” IEPA reiterated that the “development of a
mine-mouth power plant is an intrinsic aspect of the proposed plant, which would be developed
to use a specific reserve of fuel, which is adequate for the expected life of the plant,” RS No. 52
at 25 (INTV Ex. 4). IEPA continued by noting that, “[blecause of the selection of fuel, the air
emtission control equipnent for the proposed plant must be designed to handle emissions from
combustion of unwashed high sulfur, high ash coal and be very efficient, including a wet
scrubbing system that must be operated te achieve an SOy removal efficiency of at least 98
perecnt.” el
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The BACT determination contains an emission limit for S0, 98
percent reduction, that directly represents the maximum degree of
reduction in emissions that is achicvable for the proposed plant, as
determined by the Illincis EPA. The data compiled by the
Nautional Park Service from the Harrison plant, which showed that
S0O» control efficicncy greater than 98 percent was achieved in
practice in certain calendar years, helped contribute to the Illinois
EPA’s decision to include a limit for SO, control efficiency in the
permit.

Moreover, the comment ignores the obvious implications that
would arise from 3 BACT evaluation that mandated consideration
of low-sullur coal for a high-sulfur coal, mine-mouth power plant.
This would, in essetce, turn the fundamental nature of the project
on its head,
Ied. at 52, No. 109,
C. Petitioners Fail to Demonstrate IEPA Was Clearly Erroneous.

None of Petitioners’ arguments establish that IEPA’s determination in this regard was
“clearly erronecus.” Indeed, in their totality, those arguments aimount to little more than a
generalized objection to the EPA policy that BACT is not a means to “redefine” 4 source.
Petitioners protest that, “[t]aken to its legical conclusion,” IEPA’S view of that policy weuld
“allow a permit applicant to avoid all BACT review by inclnding its preferred fuel, add-on
controls, and other pollution controls and hide behind the claim that requiring anything different
would unlawfully ‘redefine’ the proposed source.” Petition at 32, It is not necessary, however,
for this Board to indulge Petitioners because it is plainly absurd to suggest that PSGC has
somehow attempied to “avoid all BACT review” of its proposed new facility. The design coal
from the co-permitted Mine was at the heart of the BACT analysis. Petitioners have idenlified
nothing that demonstrates that IEPA crred when it determined it would not redefine the source
by requiring different fucl.

EPA’s position that, under the CAA and its own regulations, the BACT process should

not be implenented so as to “redefine the source™ is not only long-standing, but has been
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accepted at the highest levels of the Agency. For instance, the EPA Administrator has stated

that:
[plermit conditions are imposed for the purpose of ensuring that
the proposed source ... uses cmission control systems that represent
BACT.... These control systems, as stated in the definition of
BACT, may require application of “production processes and
available methods, systems, and techniques” to control
emissions.... The permit conditions that define these systems are

imposed on the source as the applicant has defined i¥.... The
cotditions themselves are npot intended to redefine the source.

In re Pennsauken County, NJ Res. Recovery Facility, 2 E.AD. 667, 1988 EPA App. LEXIS 27,
*13 (Adm’'r 1988) (emphasis added). Similarly. the EPA Administrator previously
acknowledged that it will not require a PSD applicant to “change the fundamental scope of its
project™ in reviewing available control technologics. In re Spokane Reg’l Waste-to-Energy, PSD
Appeal, No. 88-12 at 5 n.7 (Adm'r 1989). Moreover, the IEPA 15 in a position 10 understand
how available natural resources shape a project’s fundamental scope. See Alaska Dep’t of Envil,
Conservation v. EPA, 540 U.S. 461, 488 (2004) ("Understandably, Congress entrusted state
permitting authoritics with initial responsibility to make BACT determinations ‘case-by-case,’

§ 7479(3). A state agency, no doubdt, is best positioned to adjust for local differences in raw
materials or plant configurations, differences that might make a technology *unavailable’ in a
particular area.™).

In Hawaltian Commercial & Sugar Co., this Board ook explicit note of EPA’s
“redefinition” policy, quoting directly from the Draft NSR Manual. In re Hawalion Commercial
& Supar Co. Permit, 4 E.AD. 35, 99 (EAB 1992). The Board rejected a claim that, as part of
the BACT permit process, the perimit applicant for a coal-fired facility should be required to
instal! a combined cycle facility fueled with Iow sulfur distillate or residual oil and to eqguip the

facility with selective catalytic reduction for NO, control. In doing so, the Board also
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determined that requiring the petitioner’s “preference as to the type of boiler and fuel to be used
... would in effect redefine the source,” which the BACT requirements did not require. /d. at 100
{emphasis added). Because the BACT process necessarily mvolves a site-spocific, case-by-case
determination, it follows that the consideration of alternative fuel types has been found to
“redefine the source™ in these other circumstances.

Petitioners invoke other decisiong by this Board which they construe as supporting their
contention that the TEPA should have undertaken an analysis of the alternative use of low-sulfur
coal and coal blends at Prairie State. See Petition at 33. As [EPA noted in the Responsiveness
Summary, none of the cases Petitioners cite involved a project in which the proposed plant was a
mine-mouth facility — much less where the mine is co-permitted with the power plant and
designed to mect BACT limits for that specific fuel:

Closer review of these EAB decisions show that they do not
address the circumstances presented by the proposed plant. In
particular, neither Hawaii or New York have local coal reserves.
For the projects in those states, the planned fuel supply for the
proposed project was not an intrinsic aspect of the project. Instead,
the selection of the pianned fucl supply for the proposed plant
invelved a business decision by the scurce considering potential
fuel supplies, all of which would have to be iransported substantial
distances to the proposed plant. In addition, the plants were not
subject to stringent requirements for $O; scrobbing, as set for the
proposed plant. A series of EAB cases support the approach being
taken to the fuel supply at the proposed plant. These cases support
the principle that a permitting authority should consider BACT for

the project for which an application has becn submiited and not
“re-define the source.”

RS No. 47 at 24 (INTV Ex. 4).

Petitioners cite to fnter-Power (the plant in New York mentioned by IEPA), which
involved a non-mine mouth plant in which the applicant’s review of the cost cffectiveness of a
variety of available fuels from across the country was upheld by the Board. Petitioners also cite

OQld Dominion, also involving a non-mine mouth plant in which the issue was whether or not the
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BACT anaiysis must consider natural gas as an altemnative to coal. The Administrator rejected
that claim:

The State did not feel it was authorized to “redefine the source”

i.e., to alter the fundamental scope of the project since 01d

Dominicn had previously considered the alternative of using gas

turbines to power the facility, but ultimately rejected that approach

because of higher capital cost, low unit efficiency, and the

unavailability of natural gas in the Clover area. No clear error is

apparent in the State’s handling of this matter, although EPA does

not view the new statutory language as being limited to instances

where an applicable NAAQS or increment is at risk. Rather, EPA

construcs the 1950 Amendments as conferring diseretion on the

permit issuer to consider clean fuels other than those proposed by

the permit applicant.
In re Od Dominion Elec, Coop., 3E.AD. 779, 1992 EPA App. LEXIS 37, 531 {Adm’r 1992},
Petittoners ¢ite to a footnote that says “[h]owcever, the BACT analysis should include
consideration of cleancr forms of the fuel proposed by the source.” f¢. n.39, PSGC and IEPA
considered and rejected coal washing because the required add-en emission controf equipment
made that cleancr form of fuel redundant. See infra Section IX. The same logic applies to low
sulfur coal. Finally, Petitioners cite Hibbing Taconite, a case in which the plant sought to switch
fuel from natural gas o residual petroleum coke. The Administrator found that it wonld not
redefine the project to reguire the applicant to continue burning natural gas. In re Hibbing
Taconite Co., 2 E.AD. 838, 1980 EPA App. LEXIS 24, #*10 (Adm’r 1989). None of those three
fact patterns is contrelling for a mine-mouth facility like Prairie Statc.

The issuc here is whether the use of coal from the co-located mine at the Prairie State site

represents such an inherent element of the overall project that to require consideration of the nse

of coals from other sources would fundamentally change the basic nature and economic viability

of the project itself. IEPA determined that such was the case. Petitioners have not shown how
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that determination is “clearly erconeous,” either because it was contrary to law or constituted an
abuse of discretion, Therefore, as to this issue, the Petition should be denied.

D. IEPA Analyzed And Rejected Low Sulfur Coal as BACT,

Petitioners claim that IEPA failed to perform any analysis of the use of low sulfur coal as
a component of BACT. In responsc to comments, and in addition to finding that requiring the
use of low sulfur coal would “turn the fundamenizal nature of the project on its head,” IEPA
analyzed the appropriateness of requiting the use of low sulfur coal in terms of its environmental,
energy, and economic impacts. IEPA determined that 98 percent 50; removal, regardless of
sulfur content, was BACT for Prairie Statc. This is based, in part, on the same information
submitted by Petitioners. See, e.g., RS No. 114 at 54, No. 116 at 35 (INTV Ex. 4).

BACT is not the lowest emission rate, rather, it is “an emission limit ... based on the
maximum reduction of each pollutant..,.” 40 C.ER, § 52.21(b) 12). Petitioners submitted
information in comments suggesting that low sulfur coal results in a removal rate lower than 98
percent, Im its responses, [EPA pointed out that low sulfur coal may result in lower emission
limits, but did not represent the maximum reduction rate:

The SOy limits pointed to in these cominents are limits expressed
in Ib mmBtu. They do not reflect more cfficient control of 50O,
emissions, but rather depict use of a coal supply containing less
sulfur. The efficiency of 802 control underlying these limits, as
also provided with the comments, ranges from 90 percent to 96.25
percent. For example, the Deseret plant in Utah with a limit of
0.10 Ib/mmBru, is using a local Western Colorado coal that
containg only about 1.0 b SOy/mumBtu equivalent and is oniy
requited to scrub with about 90 percent efficiency. The limit for
the Longview plant was originally sct at 0.12 1b $O2/mmBtu, bascd
upon 97 percent control of emissions. Even after being lowered to
(0.095 Ib/munBtu pursnant to a censent oxder, the limit for

Lengview only retlects 97.625 percent control of 8O; craissions.

RS No, 122 at 56-57 {IN'I'V Ex. 4). IEPA noted 98 percent is the maximum demonstrated

reduction of SG» and is BACT. Jd. at 52-55, Nos. 109-10, 114-16.
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Similarly, Petitioners cite to a report [rom Matt Haber of EPA suggesting that limits of
(.093 1b based on 95 percent scrubbing and the use of (.6 percent sulfur. For reasons described
with respect to NO, BACT in Section XTX, Mr. Haber’s position is merely EPA’s litigation
position. However, IEPA pointed out that “[a]s noted by the comment itself, the control
efficiency recormmended by Mr. Haber for the scrubbers is only 95 percent, substantially lower
than the 98 percent conirol efficiency being required for the boilers at the proposed plant.” fd. at
56, No. 121.

IEPA aiso rccognized other factors that are part of a proper BACT analysis. It noted the
cnvirenmental benefits of the proposed mine-mouth arrangements of a well contrelled plant
compared to the use of low sulfur coal from distant mines:

Prairic State has identified a number of advantages that accrne to
the environment from a mine-mouth power piant, including
reduced impacts from transportation of coal, as compared to use of
another coal supply. The Tllincis EPA has broadly considered the
usc of alternative coal supplies for the proposed plant as suggested
by this comment. The NMinois EPA concludes that the impacts of
using a non-local coal are excessive if the emissions from the local
coal supply can be appropriately controlled.

id. at 23, No. 46.

IEPA also considered the economic costs of using low sulfur coal at Prairie State.

The price and value of western coal has increased substantially in
recent years, hoth as demand has increased and as the cost of crude
oil, which 15 the source of the diesel fucl used in the trains that
transpoit coal, has risen. The wide-spread use of western low-
sulfiur coal in Illinois is a consequence of the lack of scrubbers on
THineis® existing coal-fired power plants. It {s not directly relevant
to the need to evaluatc use of alternative fuels for the proposcd
plant, which would and must be equipped with a high-efliciency
scrubber for SO,. Tt also does not show that it would be cost-
cffective to use such coal at the proposed plant.

Id. TEPA explained that usc of low sulfur coal at existing plants was in essence subsidized by the

savings gained avoiding the cost of the scrubbers required at Prairie State:
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While the use of western low-sulfur coal at existing power plants
generally shows that it is an available fuel, it does not show that its
use would be cost-effective at the proposed plant. In this regard,
the cost of using western coal at those existing plants reflects a
busincss decision that is, in part, facilitated because such plants are
not required to have SO» scrubbers by applicable regulalions.

Id. at 24, No. 48,

In sum, IEPA’s decision was reasonable. [EPA recognized that it should not use BACT
to redefine the fundamental nature of the proposed project, and it had substantial evidence in the
Record justifying the use of coal from the co-permitted Mine, TEPA broadly considered low

sulfur coal and determined it was not BACT. Petitioners have demonstrated no clear eror,
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VL. IEPA AND PSGC DEMONSTRATED EMISSIONS FROM PRAIRIE STATE
WILL NOT CAUSE OR CONTRIBUTE TO A VIOLATION OF THE 8-HOUR
OZONE AND PM, < NAAQS,

Petitioners argue that the Permit should be remanded because PSGC failed to
demonstrate that Prairie State will not canse or contribute to a violation of either the 8-hour
ozone NAAQS or the PM; s NAAQS as required by CAA § 165(a)(3) and 40 C.F.R. § 52.21(k).
This argument is factually and legally flawed. Demonstrating compliance with the NAAQS by
means of an ambient air quality analysis is one of the core requirements of the PSD regulations.
In re Encogen Cogeneration Fucility, 8 EAD. 244, 247 (BEAD 1999); accerd In re Hawail Elec.
Light Co., BE.AD, 66, 73 (EAB 1999), The requisite ambient air quality analyses were
performed and demonstrated that emissions from Prairie State will not canse or coniribute to any
violations. Petitioners have not shown that these analyses werc clearly erroneous. Petitioners
merely repeat their comments and do not attempt to address TEPA’s response. Therefore, the
Board should deny review of this claim.

A, Prairie State Will Not Cause or Contribute to an Exceedance
of the 8-hour Ozone NAA()S.

Petitioners’ argument that there is no demonstration of compliance with the 8-hour ozone
NAAQS, particularly for the 8t. Louis nonattainment area, ignhoies the evidence in the Record
and the regulations. As described in the Responsiveness Summary, IEPA performed the ambient
air quality analysis modeling to demonstrate compliance with the ozone NAAQS. RS No. 294
at 133-34 (INTY Ex. 4). The primary focus ol the modeling was demonsiration of compliance

with the 1-hour NAAQS. But as IEPA explains, the L-hour modeling can and was used to assess

*2 Because of the complexity of photochemical grid models and input needed, IEPA
conducted the ozone analysis to predict the impacts of numerous power plants, including Prairie
State. RS No. 293 at 133 (INTV EX. 4); see afso 40 CER. Part 31, App. W § 8.2.6(b).
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the impact of Prairie Stale emissions on the 8-hour NAAQS, in a conservative manner. fd,
(stating that the use of the 1-hour “modeling is very conservative, overstating the identified
changes in ozone ievels, as they reflect 1-hour impacts, rather than 8-hour average impacts™).

Petitioners have offered no evidence to suggest that the 1-hour modeling cannot be used
in that manner, or that JEPA committed clear error in vsing the 1-hour modeling. In fact, they
have not even acknowledged the 1-hour modeling in this context. Moreover, TEPA’s use of the
1-hour modeling to assess the impact on the 8-hour standard was consistent with EPA Region
Vs guidance to IEPA. Id, Petitioners likewise bave not addressed Region Vs guidance or
explained why it was error for IEPA to rely upon it. Instead, Petitioners cite CAA § 165, EPA’s
proposed rule to implement the 8-hour standard and a letter from EPA Region V to the Indiana
Department of Environmental Managenient for support. Petition at 41, Yet, Petitioners have not
shown how the analysis conducted by IEPA is inconsistent with EPA’s position in those
documents. Based on its analysis, IEPA reasonabiy concluded that cmissions from Prairie State
would not cause or contribute significantly to a NAAQS violation. RS No, 294 at 133-34 (INTV
Ex. 4).

Further, Petitioners’ arpument that PSGC failed to demonstrate that the air quality in the
5t. Louis nonattainment area will be protected misinterprets or ignores the regulations. Prairie
State is located in an attainment area for ozone and 40 C.F.R. Part 51, Appendix § § IIT allows
states to presume that a source cutside of 4 designated nonattainment area will have no
significant impact on that area. In its June 2003 proposed rule for implementing the 8-hour
NAAQS, EPA referred to Appendix S in its response ¢ 2 question regarding what a state would
be required to de to assurc that a new source does not cause or contribute to a violation:

5. Will a State be reguired to assure that the increased emissions
from a new major source do not causc or contribule to a violation
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in a nearby nonattainment area before it issues a preconstruction
permtit nnder appendix 57

At the current time, £PA allows the State to presume that @
source locating oulside a designated ozone nonattainment area
will have no significant impact on the desipnaied nonattainment
area. See section II1 of appendix S. However, given the recent
advances in the scientific understanding of ozone formation, we
may revise these guidelines in the near future. In the meantime,
under the PSD rules, States may choose to address the impacts of
sources in attainiment areas on nearby nonattainment arcas in a
more proactive manner; i.c., through PSD offsets and/or tighter
emission controls when the source is shown to contribute o a
violation of the NAAQS.

68 Fed. Reg. 32802, 32848 (Junc 2, 2003) (Proposcd Rule to Implement the 8-Hour Gzone
Nationai Ambient Air Quality Standards) {emphasis added).”> EPA has yet to revise these
guidelines. Therefore, even without the modeling, it would have been acceptable for IEPA to
presurne that Pramie State will have ne impact on the St. Lovis/Eust St. Louis nonattainment
area.

The 1-hour ozone modeling and the 8-hour assessment based on that 1-hour modeling
performed by [EPA, along with the presumption in Appendix S, morc than satisfies the CAA
requirement for demonstrating that Prairie State will not canse or contribute to a violation of the
ozone 8-hour NAAQS. Pelitioners have failed to show otherwise and review should be denied.

See Teck Cominco Alaska, slip op. at 22 (permitting agency due deference on technical issues).

¥ Becausc the requircments of Appendix S apply to nonattainment areas, where air
quality is worse than PSD areas, it would be jrrational for EPA to allow a presumption of “no
significant impact™ in the context of nonaitaintnent implernentation but not in PSD. Indeed,
EPA’s answer in the proposed rule indicates that it does not make such a distinction.
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B. Prairie State Will Not Cause or Contribute to an Exceedance
of the PM, 5 NAAQS,

IEPA considered the PM,y modeling and performed additional analyses to determine that
ernissions from Prairie State will net cause or contribute to a violation of the PM» s NAAQS. RS
No. 260 at 116-17, No. 351 at 166-67. I[n their argument that there is no demonstration of
protection of the PMs s NAAQS, Petitioners ignore IEPA’s analysis and response to comiments.
Petitioners have failed to show that IEPA’s determination is clearly erronzous. Accordingly,
review should be denied.

PSGC and [EPA used the PM;; modeling as a surrogate for PM: 5 and concluded that
emissiens from Prairie State would not cause or contribute te an exceedance of the NAAQS.24
Their actions are consistent with EPA’s interim puidance:

In view of the significant tcchnical difficulties that now exist with
respect to PV s monitering, emissions estimation, and modeling
{dcscribed below), BPA believes that PM,y may properly be used
as & surrogate for PMo 5 in meeting NSR requirements until these
difficulties are resolved.

* ¥ %

When the technical difficulties are resolved, EPA will umend the
PSD regulations under 40 CFR 51.166 and 52.21 to establish a
PM; s significant emissions rate, and EPA will also premnlgate
other appropriate regulatory measures pertinent to PM; 5 and its
PrECUISOLS.

* [t 15 worth noting that JEPA relied on extremely conservative modeling in reaching its

conclusions, PSGC performed the PM modeling assuming total particulate matter emissions of
0.05 Ib/mmBtu, to account for the vncertainty in condensable emissions, which are primarily
PM: 5. The Permmit restricts total PM emissions to 0.035 Ib/mmBtu with the potential to go as
low as 0.018 lb/mmBitu. Permit Condition 2.1.17 (INTV Ex, 1). Also, AP-42, Table 1,1-6
indicates that only 29 pcreent of the PM emissions with an ESP are PM. 5 or smaller. Even at
0.05 ib/mmBm, emissions lom Prairie State will not cause or centribute 10 a violation of the PM
NAAQS,
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Memorandum from John 8. Seitz, Director, Office of Air Quality Planning & Standards (MD-
10}, “Interim Implementation of New Source Review Requirements for PMzs,” (Oct. 21, 1997)
{emphasis added) (INTV Ex. 25).%° EPA has yet to amend 40 C.F.R. § 51.166 or § 52,21, Thus,
it was appropriate for [EPA to use PMq as a surrogate for PM; s in concluding that Prairie State
will naot cause or contribute to 4 violation of NAAQS, Petitioners have not even addressed the
EPA interim guidancc, much lcss explained how IEPA could have erred in relying upon it,

Although the use of PM g as a surrogate 15 sufficient to demonstrate compliance with the
M s NAAQS under EPA guidance, IEPA went furiher. [EPA comparcd the PM emissions
from Prairie State along with PM; s menitering data from the ambient air quality monitoring
station at thc Baldwin sitc to the PM; 5 standards. As illustrated in the Responsivenecss
Summary, at the permitied PM o emission rate of 0,035 lb/mmBtu, assuming it s all PM; 5, the
predicted concenirations from Prairie State alone are less than the PMyp Significant Impact Level
(“SIL™.*® RS No. 351 at 166-67 (INTV Ex. 4), When the data from Baldwin is included, the
predicted concentrations are still less than the standards. §d.

[EPA also required additional measvres in the Permit to provide further cotfort that
emissions from Prairie State will not cause or contribute to a violation of the PM; s NAAQS.

IEPA is requiring that Prairie State install and opcrate a PMa s monitor {or, in the alternative,

3 As I[EPA points out, PMy 5 is both emitted directly from coal-fired plants and formed in
the atmosphere through complex chemical reactions among precursor pollutants. RS Nos. 351-
52 at 166-68 (INTV Ex. 4), Absent direction from EPA on how to handle both types of PM, s,
direct modeling of PM: 5 is not feasible.

* IEPA conducted this analysis by scaling the SO; 100% load modeling results in
proportion to the PM: 5 emissions. The SO, modeling results were selected because they
evaluated Prairie State emissions individually for the appropriate averaging periods. The
ISCST3 model used for the NAAQS modeling is 2 lincar model that does not differentiate
between pollutants. Thus, it was appropriate to use the SO» modeling uns for the PM; 5 analysis
performed by IEPA.



provide resources for IEPA to have one installed and operated). Permit Condition 1.7 {INTV Ex.
1); see also RS No. 260 at 116-17 {INTV Ex. 4). Contrary lo Petitioners’ argument, this
reguirement was not in lien of the demonstration, but instead is & recognition of the limitations of
the existing resources, See RS No. 260 at 116-17 (INTV Ex. 4); see also Email from Rob

Kaleel, IEPA, te Chris Romaine, IEPA (Jan. 15, 2004 at 4:59 p.m.) (INTVY Ex. 206}

In sum, Petittoners have not refuted the PM modeling performed by PSGC and IEPA or
the analysis conducted by TEPA. Petitioners likewise have not shown that EPA’S interim
implementation guidance for PM; 5, which was relied on by PSGC and IEPA, is erroneous.
EPA’s interim guidance on this very technical issue is entitled to deference.

C. NAAQS Are Not Self-implementing,

Even assuming Petitioners were correct and an adequnate demonstration of compliance
with the NAAQS had not been performed, review would not be appropriate because the NAAQS
are not self-implementing. See in re Air Pollution Control Constr. Permit Issued to Wisc. Elec.
Power Co. for the Elm Road Generating Station, Case No. TH-04-03 (Wisc. Div, FIRA, Aug. 3,
2004) (Order on Applicant’s Motion to define the Seope of the Proceeding) (“Ehn Road Order™)
(INTV Ex. 27); Cate v. Transcon, Gas Pipe Line Corp., 904 F. Supp. 526, 536 {W.D. Va, 1995)
{holding that “NAAQS implementation is a requirement imposed on the states in the SIP; it is
not directly imposed on a source.... NAAQS are not dircetiy enforceable against a source.™); see
also Memorandum from President W.J. Clinton to the Administrator of the EPA (July 16, 1997)
(Implementation Plan for Reviscd Air Quality Standards) (INTV Ex. 28). Until EPA issues
regulations on how to implement the new NAAQS in the PSD program, an applicant need not,
and indeed cannot, directly demonstrate compliance with them as part of the process. Contrary
to Petitioners” interpretation, the lack of implementation regulation does not bring the PSD

permitting precess to a screcching halt. In the absence of regulations, permitting agencies do
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what was done in this casc — they use surrogates and assess impacts consistent with EPA
interim guidance, See Elm Road Ovder at 5 (Jimiting the scope of the hearing to sufficiency of
permitting agency’s execution of federally approved surrogate approach) {INTV Ex. 27); see
also BP Cherry Point, slip op. at 19 n.35 {analysis “which speciflically addresses both PM;4 and
PM 5, 15 entirely consistent with televant Agency guidance,™},

Following promulgation of a NAAQS, cach state must first collect data to determine
whether its air quality regions arc in attainment with the new standards. To implement the
NAAQS, the state prepares its designation of areas (which can take months or even years), and
EPA reviews the designation. EPA then promulgates varions standards relevant to thc PSD
progrant, such as the significant emissions rate, significant monitoring concentration, PSD
increment and monitering protocols, all of which enable the new NAAQS to be incorporated into
the PSD prograumns of the states. See, e.g., EPA Rule on Prevention of Significant Deterioration
for Particulate Matter (PM, 0}, 38 Fed. Reg. 31622 (June 3, 1993) (implementing the PSD
program for PMy NAAQS promulgated in 1987).

EPA had not promulgated the required implementing regulations for either the 8-hour
ozone or PM; s NAAQS before the Permnit was issued in Aprii 2005.%7 Tn (heir absence, IEPA
acted reasonably, It used the available information and gnidance from EPA to demonstrate that
emissions from Prairie State will not cause or contribute to a violation of either the orone 8-hour
or PM; s NAAQS. IEPA’s approach was entirely consistent with the guidance provided in 40

CFR Part 31, Appendix W, £§ 6,2.1(c) and 6.2.2.1{c) for ozone and PM; s, respectively:

& Notably, neither ozone nor PM; 5 are discussed in the modeling guidelines in Appendix
W, § 11.2.3.2, NAAQS Analyses for New or Modified Sources. Likewise, Appendix W,
§ 8.2.1(a) states; “An air quaiity analysis for 50y, PM-10, CO, Pb, and NO: is required to
determine if the source will (1) cause a violation of the NAAQS...."” Section 8.2.1.2, addressing
gzone and PM; 5, does not include such a requirement.
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Estimating the Impact of Individual Sources. Choice of methods
used to assess the impact of an individual source depends on the
nature of the sonrce and its emissions, Thus, model users should
consult with the Regional Office to determine the most suitable
approach on a case-by-case basis (subsection 3.2.2).

To summarize, Petitioners have not shown that JEPA’s approaches to demonstrating
compliance with the 8-hoor ozone and PMz s NAAQS ate clearly erroneous or otherwise
contrary to law. Nor have they shown that emissions from Prairie State will cause or contribute
to a viclation of the ozone 8-hour or PMa s NAAQS, All they have done is reiterate their
speculation that emissions from Prairie State will eause or contribute to a NAAQS violation,
while disagreeing with JEPA’s and PSGLC's approaches to demonstrate compliance, which are
consistent with EPA’s guidance. See Appalachian Power Co. v. EPA, 1353 F.3d 791, 802 (D.C.
Cir. 1998); see also Steel Dynamics, 9 E.A.D. at 180 n.16 ("noting that a pelitioner cannot gain

review of a permit merely by presenting an alternative theory regarding a technical matter™).

Petitioners’ arguments are insufficient to warrant revicw, much less a remand of the Permit.
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VIL IEPA PERFORMED A COMPLETE “ENVIRONMENTAL JUSTICE”
ASSESSMENT.

Petitioners argue that the Board should remand the Perinit and order [EPA and EPA “to
complete an environmental justice assessment, to consider the assessment’s findings, and to
solicit meaningful public input in potential environmental justice matters.” Petilion at 45. To
support their argument, Petitioners claim that: {1} EPA and [EPA failed to condnct an
envirenmental justice (“EJ"} assessment; (2) the agencies failed to ensure meaningful public
participation; and (3) contradictorily, the area considered in the EJ assessment was not expansive
enough, Despite relying exclusively on TEPA’s Draft Environmental Justice Policy,” Petitioners
also claim that the Permit failed to meet the “the letter and spirit of the agencies” environmental
justice obligations and the overarching CAA policy requiring an informed public decision-
making process.” fdl. Petitioners” arguments not only contradict one another, but they are
factually and legaliy inaccurate.

Petitioners™ claim fails in its entirety because: (1) it is based on draft state guidance over
which the Board has no jurisdiction; and (2} even il the Board has jurisdiction, 1EPA performed
an EJ assessment consistent with federal and state guidance,

A, The Board Has No Jurisdiction Because Petitioners” Argoment
is Based Solely on State Draft Guidance.

Petilioners’ sole support for their EJ argument is one cite to [EPA’s Draft Environmental

Justice Policy. As the Board has stated numerous times, it has no jurisdiction to review state

** petitioners do nof cite to President Clinten’s EJ Executive Order 12898 (“EJ Executive
Order’} in making their arguments.
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policies. Metcalf, ulip op. at 42-43; see also supra at 13, Therefore, the Board has no avthority to

review this argument,®
B. TEPA Performed a Proper EJ Assessment.

Contrary to Petitioners” assertion that no EJ assessment was performed, the Recoed
indicates that IEPA conducted a thorough assessment consistent with relevant guidance. JEPA
evaluated all consequential impacts of Prairie State and considered whether safeguards must be
implemented to protect EJ communities (the “EJ Assessment”).™ See RS Nos. 340-43 at 161-63
(INTV Ex. 4); see alye PSGC Response to Comments of Dr. K. Shrader-Frechetie, No. 6 (July
12, 2004) (INTV. Ex. 29) ("PSGC Response to Shrader-Frechettc Comments™). An EF
community is defined as “a minority or low-income community that bears disproportionately
high and adverse human health or environmental effects,” RS No, 342 at 161-62 (citing the EJ
Executive Order} (INTV Ex, 4). [EPA determined that no EI communities would be adversely
or disproportionately impacted by the proposed Facility more than the residents of more affluent
communities, BS No, 340 at 161 (INTV Ex, 4); see also PSGC Responsc to Shrader-Frechette
Comments, No. 6 (INTV Ex. 29) (“Ne minority or low-income community s disproportionately
affected by this facility, nor does the proposed permit allow a disproporticnaie adverse health or
environmental impact on any such community.™)

Indeed, IEPA satisfied all the elements of an EJ assessment as identified by the Board.

The Board has held that a complete EJ assessment comprises: (1) an analysis of income levels

¥ Even if Petitioncrs had cited the EJ Executive Order, pursuant to it, [EPA’s EJ
Asscssment is not subject to judicial review. See Sur Contra La Contaminacion v. EPA, 202

F.3d 443, 449 (1st Cir, 2000},

* The PSD permitting procedure in Iinois was delegated by EPA 1o TEPA. 46 [ed, Reg,
9580, 9382 (Jan. 29, 1981). As such, the focus of the adequacy of the EJ Assessment should be
on [EPA's actions.
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“in the areas of maximum potential impact” from the proposed project’s emissions; and (2) a
determination of whether the proposed project would result in a disproportionately high and
adverse effect on EI communities” human health or environment in the areas of maximum
patential impact. fn re AES Puerto Rico LP., 8 EAD. 324, 350-51 (EAB 1999). The Board
also held that an EY analysis was complete in Knawf Fiber (Glass, GmbH, 9 E.AD. |, 16 (EAB
2000) (“Knauf IT”), where “the demographics of the area surrounding the proposed Knauf
facility” were considered along with the air quality impacts. Not only did the EJ Assessment for
Prairie State meet both elements applied in AES Puerto Rico, it also satisfied the virtually

identical standard set by Kresf 11"

* In AES Puerto Rico, in addition to the EJ analysts of income Jevels and environmental
impacts, the Board also recognized that the “permit contain[ed] additional conditions that [were]
not mandated by the PSD rcgnlations but [were] within the Regron’s discretion to require.” 8
E.A.D. at 351. The Board noted that certain SO, monitoring and air quality conditions were
incorporated into the permit as a “tangible response to the community’s concerns about air
qualily and Lo fulfill the goals of the Executive Order.” [d. Similatly, as indicated by JEPA in
the Responsiveness Summary, “because of concerns about the potential role of the proposed
plant in PM; 5 air quality, the Illincis EPA [required] Prairic State to conduct post-construction
menitoring related to PMzs.” RS No. 260 at 116-17 (INTV. Ex. 4). Therefore, the steps taken
by EPA to support environmental justice in AES Puerto Rico were virlually identical to those
taken by IEPA with respect to the Prairie State permitting.
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L. The EJ Assessment included an analysis of income levels
it “the areas of maximum potential impact.”

To satisfy the first element of an acceptable EY assessment, [EPA began with an
evaluation of the demographic data from USEPA’s EI Geographic Assessment Tool “EJ GAT”
for the arca surrounding the proposed plant:™

The Illinois EPA uscd proximity to the proposed plant to determine
the affected population {the approach tecommended in USEPA’s

Interim Guidance for Investigating Title VI Administrative
Complaints).... [Tthe Tilingis EPA used up to the maxinuumn radins

allowed by the EJ GAT (i.e., a ten-mile radius) as the proposed
plant is an air emission source located in a rural area. The Illinois
EPA then generated demographic data of the affected population.

Memorandum to File from Chris Pressnall, Assistant Counsel, IEPA, “Prairie State Generating
Station, Washingten County, Environmental Justice™ at 2 (April 20, 2003) (“IEPA EJ Memo™)
(INTV Ex. 30Y% see alse RS No. 342 at 161-62 (INTV Ex. 4). IEPA generated demographic
statistics representing the residential population within a one, twe, five, and ten-mile radius.
[EPA EI Memo at 2 (INTV Ex. 30). This ton mile area assessed by the EJ GAT more than
covers the relevant area of an EJ assessment established by AES Puerio Rice — the “areas of
maximum potential impact.™ AES Puero Rico, 8 E.A.D. at 350. Moreover, according to
EPA’s Environmental Justice website, “the Environmental Justice Geographic Assessment Tool

is meant to be used at the start of afl EPA assessments.”

%2 The EJ GAT provides the information necessary to identify and assess “adverse health
or environmental 1mpacts, aggregate or cunuilative impacts, unique exposure pathways,
vulnerable or susceptible populations, or lack of capacity to participate in decision making
process ameng other conditions,” EPA’s Environmental Justice webpage,

hup:ffwww epa.govicompliancefenvironmentaliustice/assessment html (INTV Ex. 36).

3 Modeling performed to predict ambient air concentrations is based on a steady-state
Gaussian plume model. See 40 C.ER, Part 51, Appendix W, A.5. As such, maximum impacts
are typically predicted closer (o the source. The farther away from the source, the less impact is
predicted,
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http://www.epa.gov/compliance/enviromnentaljnstice/asscssment.himl (INTY Ex. 36) (emphasis

added), With respect to the area mapped by the E] GAT, the data demonstrated that the ten mile
radius surrcunding Prairie State “is not a minority or low-income area and has levels of minority
population and poverty that are the same or lower than the statewide averages.” RS No. 342 at
161-62 {INTY Ex. 4),

The EJ Assessment, however, went farther than ten miles and included the populations
within the maximum significant impact area (“SIA”), which is defined as “the area as identified
in the air quality modeling conducted by the plant within which more than a trivial impact is
predicted....” Id. at 161-62, No. 342, This area extends beyond the radius of the EJ GAT, up to
50 km (approximately 31 miles). Modeling Addendum 2, § 2.1 (*[Tlhe S1A for the short-term
[SO;] .42 ibsfrunBtu emission limit is 50 KM”)34 {INTV Ex. 76). 1EPA concluded that, while
“[1Jow-income commuaitics are actuaily located many miles from the plant...,” they were
identificd “at distances with which other, more afflucnt communities are inlerspersed.” RS No.
340 at 161 {(INTV Ex. 4%, see also PSGC Response to Shrader-Frechetle Comments, No. 6
(INTV Ex. 29).

2. There was no disparate impact on an EJ community in
gither the EJ GAT mapped area or the SIA.

Pursuant to the sccond clement of a complete EJ assessment discussed in AES Puerto
Rico and Knewef I, IEPA evaluatcd whether there would be any disparate treatment of an EJ
community within the area mapped by both the EI GAT and the SIA. AES Puerto Rico, 8
E.AD. at 350; Knauf [f, 9 E.AD. at 16. The EJ Assessment fonnd no such impact (see RS No,

342 at 161-62 (INTV Ex. 4)); see alse PSGC Response to Shrader-Frechette Comments, No. 6

* The short-term SO, STA was selected as it represented the maximum SIA for all the
pollutants.

67



{INTV Ex. 29); IEPA EJ Memo at 2-3 (INTY Ex. 30). Petitioncrs offer no evidence to the
cONtrary.

Based on the EJ GAT and SIA demographic data showing 4 mix of low-income and
affluent communities in the area, [EPA concluded that this “means that residents of low-income
conmmunities wonld not experience air quality impacts from the plant that are different than those
experienced by residents of more affluent communities.” Id. Specifically with respect to the
disparate impact analysis of the STA, TEPA concluded that “[t]he data ... identified and modeled
for the proposed plant also shows that the plant does not raise issues for EX.” RS No. 342 at 161-
62 (INTV Ex. 4); see alse PSGC Response to Shrader-Frechette Comments, No. 6 (INTY Ex.
29) (“A review of the data from the counties located within the area tdentified for significant
impact analysis ... indicates that the location and operation of the facility as proposed do not
implicate environmental justice issues,.,, It cannot be said that the impacts of the facility are
disproportionate to & minority or low-income community.”). [EPA also conciuded that
emissions from Prairie State would not cause or contribute te an cxceedance of the PSD
increments or the NAAQS, which are set at levels determined to be necessary to protect the

public health and welfare. RS No. 20 at 14, No. 239 at L07-08" (INTV Ex. 4Y; see alse Knauf I,

** [n assessing the impact of Prairfe State on human health and the environment, IEPA
noted that:

[Alir quality modeling analyses show that the plant will not have
naoticeable effects on the air quality in Washington County and
surrounding areas, This evaluation ... shows that the
concentrations of these pollutants in the air would continue to be
bclow the NAAQS.. ...

RS No. 20 at 14 {INTV Ex. 4) (“The modeling evaluation shows that the maximum

concentrations of potential emissions from the plant are well within the applicable ambicnt

standards. Given the conservative way that this cvaluation is conducted, it {s protective of
fcontinued.. )
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9 E.A.D. ar 16-17 {discossing favorably the Region’s use of the NAAQS and increment resulis in
reaching its conclusion of no adverse impacts).

Petitioners offered no evidence to contradict the data or the conclusion by IEPA. In fact,
“[tlhe commenters did not assert that the proposed plant, in combination with other sources
within a ten-mile radius, would disproportionately impact the surrounding community.” IEPA
EJ Memo at 2 (INTV Ex. 30}, In Knauf I, the Board rejected arguments by petitioners as to the
methodology and data used for the demographics and the scope of the adverse impact analysis
where they failed to show that the Region’s conelusion regarding the lack of adverse impacts
was clearly erroneous. Krawfil, 9 EAD. at 17, Accordingly, the EJ Assessment meets the
requirements of a complete EJ assessment discussed in AES Puerto Rico and Knauf Il AES
Puerto Rico, 8 ELAD, at 350; Knauf IF at 16. Thus, review should be denied.

C. An EJ Assessment Does Not Require A Comulative Impact
Assessment.

Petitioners attempt to discredit TEPA’s EJ Assessment by arguing that a cumulative
assessment is requured. Petition at 43, According to Petiticners, a reasonable EJ assessment is a
cumulative analysis of all sources in the area and their combined impact on EF communities.™
Petitioners cite no authority for this proposition of what is considered a proper EJ assessment.
Indeed, they cannot. As illustrated in both AES Puerto Rico and Knauf I, an appropriate EJ

assessment focuses on the impacts from the source under consideration.

peaple in the vicinity of the proposed plant, including the residents of Washington County.™; see
also PSGC Response to Shrader-Frechette Comments, No. 6 (INTV Ex, 29,

% Petitioners specifically identify the Holeim Cement plant as a source that should be
included in the EJ assessment. This facility is located in Missouri over 50 km from Praire State.
Its emissions were included in the ambient air quality analysis performed by PSGC.
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To support their argument, Petitioners refer to an EJ assessiment that EPA is conducting
for the Onyx facility and claim that one of the issues being addressed is the mercury exposure
among subsistence anglers in East St. Louis. Petition at 43-44. Petitioners attempt to connect
Prairie State to the issue by asserting that irs emissions “threaten™ to increase the existing
problem. Petitioners offer no evidence to support their claim that emissions from Prairie State
will have any effect on the subsistence anglers that is disproportionate or adverse, Petitioners
offer mere speculation, which is insufficient to justify review. See Knauf If, 9 E.AD. at 17,

Similarly, without providing any cvidence, Petitioners question why IEPA failed to
explain how Prairie State will impact visibility in Mingo, which is 135 miles away, and not
residents 30 miles away. Pctition at 44, As an initial tnatter, IEPA found that Prairie State
would not have an adverse impact on visibility of Mingo. RS No. 306 at 142-24 (INTV Ex. 4);
see also Letter from Laurel Kroack, TEPA, to Panl Hoffman, Deputy Ass™t Dir., Fish and
Wildlifc and Parks, DOI (Jan. 13, 2003) (INTV Ex. 51} Dr. Ivan Tombach, “Human Perception
of Visibility Impairment at the Mingoe National Wildlife Refuge and Wilderness Area” (July 6,
2003) (“Tombach Report on Human Perception™) (sstablishing that any visibility impacts at
Mingo will be below level of buman perception) (INTV Ex. 37). Moreover, the relevant areas of
review for an EJ assessment are the “areas of maximum potential impact.” AES Puerto Rico, 8
E.A.D. at 350. As previously discussed, both the EY GAT and SIA included the areas of
maximum impact. See supra at 66-67. To compare the SIA to a Class I visibility area, such as
Mingo, which is a distinct and separately protected area under different criteria, is comparing
apples-to-oranges. Pursuant to AES Puerto Rico and Knauf 1T, the EI Analysis was properly

conducted,
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D. The EJ Analysis Included Meaningful Public Participation

Petitioners arguc that the agencies failed to “cnsure meaningful public participation™ by
the EJ communities “in and around East 8t. Louis, and others that an environmental justice
assessment might identify.” Petition at 44. Petitioncrs also argue that it is “[a] long
acknowledged principle of environmengal justice [that] meaningful public participation requires
much more than helding a hearing and extending the public comment period.” Jd, In making
these arguments, Petitioners ignore the protracted public participation process that occurred in
this casc.

TEPA held a public hearing on March 22, 2004, and the public comment period, which
was initially scheduled to end on April 21, was subsequently extended four times until August
27, 2004. IEPA Order dated July 27, 2004 (INTV Ex. 31). TEPA also received comments
regarding many potential EJ issues. See, e.g., Letter from Dr, K. Strader-Frechette to [EPA
(June 19, 2004} (INTV Ex. 32); Letter from American Lung Association of Metrepolitan
Chicago to IEPA and EPA at 3 (Aung. 23, 2004) (INTV Ex. 33, Pet. Ex. 6); EJ comunents by
Kathy Andria of the American Bettom Conservancy, Public Hearing Transcript at 49 (Mar, 22,
2004) {INTV Ex. 34). IEPA subsequently addressed all of the comments in the Responsiveness
Summary, RS Nos. 340-43 at 161-63 (INTV Ex. 4). Thesc comments were the impetus for
several Permit changes. 7d. at 169-71. Petitioners fail to support their position by citing any
authority for their bare assertion that the public involvement offered by JEPA was inadequate.

The only citation offered by Petitioners, IJEPA’s Draft Environmentai Justice Policy, docs
not support their argument. The draft IEPA policy merely indicates that EJ includes “the
provision of adequate opportunities for meaningful involvement of all people with respect to the
development, implementation, and cnforcement of environmental laws, regolations, and

policies.” IEPA “Interim Environmental Justice (EI) Policy” {INTV Ex. 33). Petitioncrs cite
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nothing to indicate that the public comment period, including the numerous extensions, and the
public hearing were insufficient to satisfy [EPA’s dralt policy.

The Prairie State public comment period provided the oppertunity for “meaningful
participation.” IEPA reviewed the comments from all persons, and anyone could have submitted
comments. Moreover, the complexity of the comments received by IEPA demonstrates that
those commenting were “meaningfully involved.” The comments included concerns regarding
the application of “community benefits agreements” (RS No. 340 at 161 {INTV Ex. 4)), the
expansion of the EJ Assessment to include facilitics ountside of the STA (id. at 161, No, 341), the
alleged failure of TEPA to consider “EJ implications in permitting decisions™ (id. at 161-62, No.
342}, and the benefit received by Metro-East residents versus the increases in air poliution (7. at
162-63, No, 343). Petitioners fail to cite any requirement that anything beyond the public
comment period was necessary.

A similar issue arosc in Knauf IT, where in the context of EJ, “[s]everal petitioners raised
issues about the quantity and quality of the public participation in {the agency’s] permitting
process.” Knauf{l, 9 E.AD. at 17, There, in holding that the permitting agency met its
regulatory obligations with respect to the public participation component of EJ, the Board noted
that “the public’s involvement over the cowrse of this permitting process has had a significant
rolc in shaping the conditions of the PSD permit that was ultimately issued....” fd. Similarly,
the comments received regarding the Prairie State Permit influenced the Permit conditions,
specifically with respect to additional fuel requirements, retirement of SC» allowances,
applicability of certain BACT limils and standards at all times, the establishment of more
stringent BACT limits, the creation of a lower daily limit for SO emissions, more stringent

requirements [or continueus monitoring for mercury, and additional performance criteria for the
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control of particulate emissions from material handiing operations, See RS at 169-71 (INTV Ex.
4),

Accordingly, JEPA satisfied the EJ public participation requirements with respect to the
Pratrie State permitting. Petitioners failed to cite any authority or provide any facts that indicate
that the public participation with respect to EJ was insufficient.

E. TIEPA’s EJ Assessment Considered The Appropriate Area,

Petitioners’ final argument is that IEPA’s use of EPA’s EY GAT was inappropriate
becausce it limited the EJ Assessment arga to ten miles, while the impaci of Prairie State will
exceed ten miles, Petition at 45. This argument must fail becanse it is factually and legally
flawed.

Petitioners” argument that the EJ GAT is “illogical in this sitvation” because its
maximum radius is ten milcs must be rejected under AES Puerto Kico. Pursuant o the standard
it AES Puerto Rico, all that i3 required is that the area of “maximum potential impact” be
evalnated. AES Puerto Rico, 8 E.AD. at 350, As discussed above {supra at 60-07), the ten mile
radins would incorporate the area of maximum impact. Moreover, Petitioners ignore the overall
area considered by TEPA in the ET Assessment. The EY Assessment included not only the ten
miles considered by the EY GAT, but aiso the 50 km SIA. See i, The SIA included
substantially more than the necessary arca of evaluation by the EJ Assessment because by
definition the SIA includes not only “the areas of maximum potential impact,” but all areas
“within which morc than a trivial impact is predicted....” RS No, 342 at 161-62 (INTV Ex, 4).
Accordingly, Petitioners” coincerns that the impacts of the proposed plant were not considered are
unfounded,

In sum, Petitioncrs have failed (o show that Prairic State will have a disproportionately

itigh and adverse impact on 4 minority or low-income population. 1EPA performed an EJ
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analysis and concluded otherwise. Therefore, review of the Permit based on EJ concerns should

be denied.
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YI1IL IEPA’S USE OF A SAFETY FACTOR WAS APPROPRIATE,

Patitioners argue that IEPA’s use of a “safcty factor” to establish certain BACT limits
eontravened Board precedent and is unsupporied by the Record, While Petitioners admit that the
use of a safcty factor may be appropriate, they announce that safety factors can be applied only
in four specific circumstances. Petitioners argue that these circumstances do not exist at Prairis
State and, as a tesult, [EPA’s use of safety factors to establish BACT limits for SO,, NOQ,, and
PM was clearly erroneous. Furthermore, Petitioners state that even if the applicable law
authorized IEPA to use a safety factor, the Record fails to describe and support the margin of
safety applied.

Petitioners® attempt to limit the application of safety factors te four specific fact patterns
is pnfounded in law. As an initial matter, Petitioners arc mistaken about the proper use of safety
factors. They use the term “safety factor” to create scmantic conflusion with “margins of safety”
that allow continvous compliance. An agency doecs not designate a specific number as the
“safety factor” and mechanically apply that nnmber to each emission rate that has ever been
reported to arrive at a BACT limit. Instead, the agency must assess a widc range ol data to make
an informed cnginecring judgment as to the “margin of safety” necessary to ensure continual
compliance. BACT is a case-by-case analysis that must be flexible enongh o account for
facility-specitic characteristics, Alaska Dep’t Envel. Conservation, 340 1.5, at 488 (recognizing
that “Congress entrusted state pernmitting authoritics with initial responsibility to make BACT
determinations ‘case-by-casc’™).

Board preecdent has recognized margins of safety and safety lactors as legitimate
mechanisms to account for the uncertainty involved in establishing (acility-specific emission
limits prier to construction und the coliection of actual operating data. The Board has suggested

several circumstances when the use of a safety factor would be especially appropriate, but it has
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certainly never limited their use to a specilic set of facts. Nevertheless, many of the
circumstances Petitioners claim must be present to authorize the use of a safety factor are, in fact,
present at Prairic State. These facts are demonstrated in the Record. Thercfore, TEPA was
clearly justified in applying a safety facter when setting Prairie State’s BACT limits.

Furthermore, it is important to note that the emission limits established for Prairic State,
even with safety factors, are some of the most stringent in the country.*” This Board has
previously found no clear error when reviewing emission limits “within the range™ of recently
permitted BACT limits, and has recognized the permitting anthority’s “discretion to set BACT
levels that “do not necessariiy reflect the highest possible control efficicncies but, rather, will
allow permittees to achieve compliance on a consistent basis.”” fn re Kendall New Century Dev.,
PSD Appeal No. 03-01, slip op. at 17 (EAB April 29, 2003) (citations omiited). As such,
Petitioners’ arpumcnts fail to demonsirate a clearly erroneous determination of fact or law, and
they do not raise any policy concemns of great importance that the Board has not previously
addresscd. Accordingly, review of these arguments in the Petition should be denied.

A, Clarification of the Law

Petitioners claim that safety factors can be used, i at all, in only four specific scenatios:
(1) where there is little experience with the application of a technology to a particular type of
facility; (2) the contrel efficiency is known to fluctnate; (3} past decisions involved differcnt

source types; and {4} the permit requires an optimization period. Petition at 46, Although it is

¥ Compare Prairie State’s emission limits (SO = 0.182 Ib/mmBtu, based on 98 percent
removal efficiency (30-day rolling avg.); NO, = 0.07 Ib/mmBtu (30-day rolling avg.); filterable
PM = 0.015 Ib/mm Bty {3-hour block avg.); CO = 0.12 th/mmBtu (24-hour block ave.}) with the
range of emission limits for other recent applications or recently permitted PC boilers burning
non-PRB coal (SU; =0.12 t0 0.182; NO, =0.07 to 0.12; filterable PM =0.015 tc 0.02; CCG = 0.1
to (1.2), Calculation Sheet, Attachment 2,1 {(INTV Ex. 3).
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not clear, Petitioners imply that the legal authority for such a claim is found in the Board’s
decision in Masonite Corp., 5 E.A.D 531 (EAB 1994}, Masonite is just one of many Board
decisions on the subject of safety factors. A clear reading of that decision, however, reveals that
the Board never limited the use of safety factors to specific circomstances, Indeed, Masonite
suppeorts 1IEPA’s decision,
Petitioners cite Masonire for the proposition that a permitting agency “has discretion to
base an emission limitation on a control efficiency that is ‘somewhat lower than the optimal
level.”™ Petition at 46 (citing Masonite, 3 E.AD. at 560) {emphasis in Petition). They then
asgert that the Board has limited the use of sufety factors to the four enumerated scenarios, but
offer no additional cite to support this assertion. It is possible that Petitioners rely on Masonite
for this proposition, but their reliance wonld be misplaced as Masonite makes no such limitation.
In fact, dircetly following the passage in Masonife that Petitioners cite, the Board further
explains the permitting agency’s discretion in employing safety factors:
There are several different reasons why a permitting avthority
might choose to [use a safety factor]. One reason is that the
conirol efficiency achievable through the use of the technology
may fluctuate, so that it would not always achieve its optimal
control efficiency. In that case, setting the emissions limitation to
reflect the highest control efficiency would make viclations of the
permiit unavoidable. Another possible reason is that the technelogy
itself, or its application to the type of facility in question, may be
relatively unproven.... To account for these possibilities, a
permitting authority must be allowed a certain degree of discretion
to set the emissions limitation at a level that does not necessarily
reflect the highest possible control efficiency, but will allow the
permittee to achieve compliance consistentiy.

Masonite, 3 E.A D, at 560-61, In this passage, the Board otfered two possible rcasons why a

permitting agency may use its discretion to cmploy safety factors. Nothing from this passage, or

the rest of the decision, howevcr, limits the use of safety factors to particular ¢circumstances, The
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Board simply noted that there are “several different reasons” why a safety factor may be used,

and then proceeded to offer some examples.*®

Muoreover, Masonite cannot be viewed in isolation. The Board has consistently

recognized the validity of setting BACT limits with reasonable margias of safety. See, e.g.,

Kendall New Century, slip op. at 17-18; Steel Dynamics, Inc., S BAD., at 188, In none of these

cases has the Board limited a permitting agency’s reasonable discretion to apply a safety [actor,

An excellent summary of the Beard’s position on safety factors, with cites to additional Board

precedent, can be found in Three Mountain Power:

The Board has recognized that permitting agencies have the
discretion to set BACT limits at levels that do not necessarily
reflect the highest possible contrel efficiencies but, rather, will
allow permittees to achicve compliance on a consistent basis. in re
Masonite Corp., 5E.A.D. 5531, 560-61 (EAB 1994); see also In re
Knauf Fiber Glass, GmbH, 9 E.AD. |, 15 (EAB 2000) (“There is
nothing inherently wrong with setting an emission limitation that
takcs into account a reasonable safely factor.™); Id. (*The inclusion
of a reasonable safety factor in the emission limitation calculation
is a legitimate method of deriving a specific emission limitation
that may not be exceeded.™). Accordingly, we find no error in the
Disirict’s decision to take into account a reascnable safety factor in
setting the CO emission linitation.

Three Mountain Power, 10 EAD. at 53. As recently as March of this year, the Board affirmed

theat

[t]he underlying principle of all of these [safety factor] cases is that
PSD permil limits are not necessarily a direct translation of the
lowest emissions rate that has been achicved by a particular
technology at another facility, but that those limits must also
reflect consideration of any practical difficulties associated with
using the contrel technology.

* If the Petitioners did not intend to use Masonite as the anthority for limiting safety

factors to four scenarios, then the Petilion is completely devoid of authority for this ¢laim.
PSGC’s review of Board decisions has not located any authority for limiting the use of safety
factors in the manner suggested by Petitioners.
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In re Cardinal FG Co., PSD Appcal 04-04, slip op. at 23 (EAB Mar. 22, 2003). Safety factors
are simply the mechanism to account for facility-specific conditions and ensurc the permitted
facility can continuously comply with its BACT limits, Petitioners’ assertion that safety factors
can only be used in four narrow circumstances is unsupported and rins contrary to Board
precedent.

B. IEPA Appropriately Applied a Safety Factor to Set the SO»
Removal Efficiency.

The Permit requires 98 percent control of SO; emissions on an annual basis from Prairie
State.”® Petitioners argue that the BACT limit should require 98.2 to 98.4 percent removal
efficiency, based on emissions data for the Harrison Plant showing such levels were allegedly
achievable. Petition at 47. IEPA reviewed the data from this facility and concluded that its
variability supported the Prairie State limit, with the application of a reasonable safety factor.
Pctitioners simply ignore this conclusion and, without support. claim IEPA’s safety factor was
too large.

Petitioncrs argue that IEPA’s salety factor was incorrect for two reasons. The first is
based on Petitioners’ incorrect interpretation of Masonite as requiring certain fact patterns to be
present in order to authorize the use of a safety factor., Even under Petitioners’™ contorted reading
of Masonite, however, [EPA’s use of a safcty factor was appropriate herc. Two of the scenarios
Petitioners acknowledge as legitimate justifications for a safety factor are; (1) where there is

little experience with the application of the technology at a certain type of facility; and (2) where

3 To be clea, the Permit contains two BACT limits with respect to 302, The emission
limit of 0.182 Ib/mmBtu is based on a 30 day rolling average, and the 98 percent control
efficiency is based on an annual rolling average, Permit Condition 2.1.2.b.it (INTV Ex. 1), In
this Count, Petitioners complain only that [EPA inappropriatcly applied a safety factor to
establish the annual removal efficiency.
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the data indicate that the contro! efficicney is known to fluctuate. Petition at 46. Prairie State
falls into both categories.

As for the first scenario, [EPA responded to specilic comments highlighting data from the
Harrison Plant by noting that the Harrison Plant used “magnesium-enhanced lime” serubbers to
contro] SO emissions, as opposed to the more conventienal limestone-based scrubber proposed
for Prairie Statc. RS No. 100 at 46-47 {INTV Ex. 4}). IEPA then concluded that, lor this
variation of scrubber technology, “there is not an adequate body of data for performance at 98.4
percent to set this level of performance as BACT.” fd.; see alse Letter and attachments from
PSGC to Charles Matoesian. responding to comments from Carmense North America
{“Carmeuse”) (July 12, 2004) (INTV Ex. 38} ("PSGC Response to Carmeuse™). This is exactly
ihe scenario that Petitioners claim support the use of 2 safety factor: insufficient experience with
a cerfain technology to support a specific limit. The Petition offers nothing to refute TEPA's
conclusion,

As to the second scenario, PSGC specitically responded to comments regarding the
Harrison Plant’s supposed removal efficiencies by pointing out the variability in the data. PSGC
Response to Carmeuse at 1-2. PSGC’s response noted that the comments submitted regarding
the Harrison Plant’s removal efticiencies provided only a sclective subset of data, and that the
commcnts omitied the data from 2002 when the removal efficiency was below 98 percent. Jd. at
1 (explaining that Harrison’s 2002 data showed a removal efficiency of only 97.7 percent), Tn
response, IEPA reviewed the cntire set of data from the Harrison Plant and concluded that “a
safety factor would be particularly appropriate with the data cited by the comment because it i5
vnclear that the control systern being pointed to consistently achieved 98 percent control, even

on an annial basis.,” RS No. 100 at 47 (INTV Ex, 4}, IEPA expressly noted the vadability in the
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data as a justification for using a reasonable safety factor. Again, this is exactly the scenario that
Petitioners admit warrants the use of a safcty factor.

Petitioners”™ second argument against IEPA’s use of a safcty factor to set the SO: BACT
limit is that the selected averaging peried already encompasses an adequate safcty margin.
Petitioners do not offer any legal or factual snpport for this argoment even though it is their
burden to show [EPA’s determinations are clearly erroneous, For this reason alone, Petitioners’
argument must fail. Moreover, Petitioners sitply ignore the fact that the SO, removal
percentage from the facility they advocate as representing BACT, the Harrison Plant, is based on
an annual average as well, See PSGC Response to Carmense at 2 (INTV Ex. 38). Thus, IEPA's
decision to annualize the requirement for removal percentage does not add an “additional” safety
factor to the data from the Harrison Plant, as the Petitioners contend. Petitioners’ argument on
this point is meritless.

C. IEPA Appropriately Applied a Safety Factor to Set the NO,
BACT Limit.

Petitioners offer a cellection of unsupported arguments to attack IEPA’'s use of s safety
factor in setting the NO, limit. Tellingly, the only legal citation contained in this section of the
Petition is to Masonite, which, as discussed above, is misinterpreted by Petitioners. Petitioners’
burden requires them to do more than make nnsupported demands for stricter limits.

The firsi argument is that IEPA did not specificaily identify the safety factor used.
Again, no legal authority is offered to establish a requirement that the agency must quantify a
precise mathematical safety factor. Intcrestingly, Petitioners had no problem creating a safety

factor “in the neighborhood of 400 percent,” or in the alternative, a safety factor of 42 percent,
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and atiributing these values to JEPA, as the safety factors used.* Petition at 48 0,29, Of course,
Petitioners’ practice of simply picking the lowest 30-day emission rate they could find and
comparing this to the BACT limit to identify a “safety factor” 1s not correct. See supra at 75-76,
To suggest that safety factors can and should be caleulated for each emission rate that the agency
rejects as BACT is misleading and distorts both the purpose of BACT and Board precedent.
Furthermore, the Board has cleariy left the decision of whether to apply a safety factor
and the size of the safety factor to the permitting agency's reasonable discretion. Three
Mountain Power, 10 E.A.D. at 53 (“The Board has recognized that permitting agencies have the
discretion to set BACT limits at levels that do not necessarily reflect the highest possible control
efficiencies but, rathcr, will allow permittees to achieve compliance on a consistent basis,”)
{citations omitted), The CAA does not require [EPA to establish a safety factor through some
empirical process and then defend that value. Rather, IEPA must determine the lowest rate
achievable on a continnous basis nnder all reasonable foresecable operating conditions. The
standard for reviewing TEPA’s decision to usc a safety factor to ensure continved compliance is

whether it was clearly erroneous. Petitioners offer nothing to show it was.

0 The 400 percent value suggested by Petitioners as a safety factor is clearly incorrect,
To produce it, Petitioners compared the Permit’s 30-day BACT limit with a limit proposed for a
-hour averaging period by a witness (Matt Haber} advocating lower limits in the context of an
unrelated federal enforcement action (which, by the way, was not accepted in the parties” final
settlement agreement). See infra at 197-99 for a discussion why testimony from this witness
should not determine the cutcome of a BACT analysis. This apples-to-cranges comparison adds
no value to the discussion, Moreover, IEPA addressed the data Petitioners® selectively chose to
support their 42 percent. The agency found the data to be highly variable and inappropriate for
setting & BACT limit below 0.07 IbyfmmBtu, RS No. 137 at 63-64 (INTV Ex. 4); see also Letter
and attachments from PSGC to Charles Maltgesian (July 12, 2004} responding to comments of
the Sierra Club prepared by I. Phyllis Fox at 23 {INTV Ex. 39) (noting variability in data)
{(*PSGC Response to Fox Comments™), Petitioners offer nothing to refute IJEPAs determination.
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Next, Petitioners contend that TEPA’s rationale for using a safety factor is flawed because
other sources have been able to achieve lower NO, emissions at certain times without the use of
a safety factor. Petitioners do not offer any support for this statement. Regardless, this argnment
ignores the fact that safety factors are used to set permit Jmifs that must be met on a continual
basis. The data submitted doring the comment period to support a lower NO, limit only
demonstrates that a lower entission rafe may be possible over a short time period, This does
nothing te obviate the nced for a safety factor to set an emissions limit that must be met at all
times. Moreover, even if another permitting agency decided not to apply a safety factor in
setting an ernissions limit in another permit, that does nothing to affect [EPA’s authority,
recognized by the Board, to use its reasonable discretion to apply one in this case. TEPA
determined the lowest limit that Prairie State can contirmously achieve. This is what is legally
requirved.

Petitioners also assert that none of the Masonite facts are present to justify a safety factor.
As discussed above, Board precedent does not require any specific pre-conditions to using safety
factors, Nonetheless, IEPA offered a number of reasons to justify a safety Factor in this case,
inchuding; (1) the NO, emissions data indicated variable control efficiencies (RS No. 137 at 63-
64 (INTV Ex. 40:* (2) certain data submmitted reflected only the operation of control systems

when relatively new, and did not take into account long-term performance over the life of the

* IEPA’s finding regarding the variability of NO, data is supported in the Record.
“Application of Long-Term Averaging Data to Preject SO; and NOx Emissions Targets from the
Proposed Prairie State Generating Station,” prepared by LE. Cichanowicz, at 6-8 {originally
submitted Oct. 28, 2003, resubmitted Jan. 3{, 2004) {INTV Ex. 40).
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system (id.);*" and (3) certain data did not appropriately account for the quality of coal to be used
at Prairie State and its affect on the control system (id. at 65, No. 139).% Even Petitioners’
acknowledge that the first of these reasons, demonstrated variable control efficicncies, is a
legitimate justitication for a safety factor. Petition at 46. Therefore, even under Petitioners’
contorted reading of Maseonite, IEPA’s use of a safety factor was justified,

Finally, Petittoners repeat an argument against the usc of a safety factor. As with the SOy
removal efficiency requirement, they claim that the averaging period for the NO, limig already
provides an inherent safety Factor, implying that an additional safety factor is not warranted.
Petitioners are mistaken, however, as to the averaging period for the NGO, emission limit because
they complain that this period allows the source to “average cut high emission periods during
any twelve-month period.” Petition at 48, But the averaging period for the NOy, limit is a rolling
30-day average, not an annual average as was the case for the 98 percent 50; removal
requirement. Permit Condition 2,1.2,h.iii (INTV Ex. 1). [EPA cxplained why this averaging
period was sclected:

As a general matter, the Illinois EPA elected to retain a BACT
limit, in Ib/mmBuo, for NOx (as well as S0,) that applies on a 30-
day average. This is because this time period is the most comimon
form in which BACT limits arc set for these pollutants, and is
identical to the time period nsed by USEPA for NOx and 50,
emission standards in the NSPS for utility boilers. It also reduces

* The Record contains ample support for TEPA’s conclusion that BACT cannot be
estublished based on data demonstrating the effectiveness of new control systems. PSGC
Response to Fox Comments at 23 (INTVY Ex. 39). The rclevant inquiry is what emission limit is
continuously achievable over the life of the system. See Cardinal FG, slip op. at 21-22
{although other facililies have reported lower emission rates with new processes, those facilities
were starting to report failures; hence, the agency was reasonable to discount those early
cmission rates).

* The effect of coal quality on NO, emissions is well documented in the Record. See,
&.g., Hendrickson Email at 2 (INTV Ex. 24).
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the magnitude of the safety factor that is otherwise needed if limits
are set on a daily basis.

RS No. 14] at 66 (INTV Ex. 4). As explained, a 30-day averaging period is common for NO,
BACT emission limits; plus, this peried was selected to miniize the margin of safety necessary
to cstablish a limit that can be met on a continual basis. Petitioners offer nothing to refute

44

IEPA’s determination and, thus, fail to carry their burden on this jssue.

D. IEPA Appropriately Applied a Safety Factor to Set the PM
BACT Limits.

In this section, Petilioners repeat the same argnments made against the use of a salety
factor for NOy and SO2. They claim: (1) the Masonite fact patterns are not present; (2} IEPA
used too large a safety factor; and (3) [EPA did not justify the safety factor. As with the previons
attempts, each argument is fatally flawed, and Petitioners fail to establish that TEPA’s use of a
safety factor wus clearly erroneous.

Petitioners’ first argument is that none of the so-called “Masonite factors™ are present.
Again, the Board has never required any specific facts to be present in order to use a safety
factor. Nevertheless, Petitioners admit that two scenarios would justily the use of a safety factor:
(1) where the contro] efficiency is known to fluctuate; and (2) where the permit requires an
optimization period. Petition at 46. Both situations are present at Prairie State.

As to the first scenario, the variability found in the data on PM emissions control is
undeniable. TEPA peinted this ont in response to a selective presentation of PM emissions data

from a Petitioncr (Sierra Club). RS Nos, 163-64 at 75-76 (INTV Ex. 4). The Petition ofters

** Petitioners attempt to potteay this argument as an important policy issue that warrants
review. Petition at 48. The authority to apply safety factors is an issue that bas been fully
addressed by the Board in prior decisions. See supra at 77-79. No new policy issue has been
raised to warrant further review.
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nothing new to refute this response. As to the second fact pattern, it 18 equally clear that the -
Permit contains an optimization period for PM. Permit Condition 2.1.16 (INTV Ex, 1).
Petitioners admit as much in the Petition, and even base one of their claims or the supposed
illegality of such a pericd,* Petition at 79-80. Even though the Board has never limited safety
factors to those circumstances identified by Petitioners, two of the fact patterns Petittoners
believe must be present are actually present. Pctitioners” argument clearly fails.

Petitioners’ second argument is that the safety factor is excessive. As they did in the
section on the NO, limit, Petitioners attempt to identify the specifie safety factor by simply
choosing one PM emission rate from a source test and comparing that rate to the final permit
limit, Petition at 49, As discussed above, this cxercise is a complete misrepresentation of how
safety factors are used. See supra at 75-76. Petitioners use this approach only to put forth a
large figure and claim that IEPA’s safety factor was excessive. The same logic that militates
against using just onc short-term souice test to establish a BACT limit applies equally to this
situation. See RS No. 111 at 53, No. 114 at 54, No. 136 at 62-63, No. 137 at 63-64, No. 230 at
103-04, No. 241 at 108-09. One source test dees not establish BACT, nor does it establish the
safety factor used to set 3 BACT Jimit.

In addition, [EPA specifically responded to the data referenced by Petitioners and
declared that the data actually supported the agency’s vse of a safety factor because it “confirms
significant variability in the tested PM/PM 10 emissions of power plants,” Jd. at 76, No. 163,

[EPA carefully evaluated the body of PM conirol data, noted considerable variability across the

* Petitioners’ argnments are internally inconsistent. In Tssue VIII, they argue that a
safety factor cannoct be used vnless the Permit requires an optimization peried, but in Issue X1,
they argue that the CAA does not authorize the use of optimization periods for PSD permits at
all.
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data, and applied a reascnabie safety factor to set 4 BACT limit that Prairie State could meet on a
continuval basis and that is consistent with other recent BACT determinations. Petitioners have
done nothing to shew this process was clearly flawed.

In their final attack on the use of a safety factor to establish PM limits, Petitioners argue
that a “significantly larger” safcty factor was not warranted in this case. They attack JEPA’s
justification for applying a safely factor by offering unsupporied argurnents agaiast selective
portions of 1IEPA’s explanation. To demenstrate, TEPA. stated:

[t]he safcty factors associated with limits for PM emissions must

be significantly larger, in relative terms, than those associated with

the limits set for emissions of S0z and NOx. This is a consequence

of the nature of particulate control systems, the very high levels of

control that must be achieved, the resnlting low levels of emissions

and the vse of short-term testing to contirm compliance.
fd. at 73, No. 158, Obviously, the agency provided multiple reasons why a larger safety factor
was necessary for the PM lintit, Petitioners, however, first take issue with that portion of TEPA’s
staterncnt explaining the inherant nature of PM control systems (ie, variable PM emissions data).
Petition at 49. Petitioners offer only an unsupported statement that ESPs are reliable instruments
capable of achieving consistently high removal efficiencies. /d. at 50. They offer no evidence or
data to show that ESPs eliminate the nced for a safety factor, and they ignorc much of the rest of
IEPA’s justification, Petitioners bave not satisfied their burden.

Next, Petitioners selectively highlight another portion of IEPA's explanation describing
how Prairie State will be required to achieve very high levels of control. They argue, again
without support, that IEPA’s position 15 self-defeating because it mmeans that as BACT levels
become more stringent, and a safety factor becomes more necessary, then limits become more

relaxed. Petitioners” logic is flawed because increasing the need for safety factors and

continuing to lower permit limits are not mutually exclusive concepts. The limits are not
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“relaxed” in any sensc of that word. IEPA’s statement simply recognizes that as limits become
more stringent, and the margin for operating error becomes smaller, some mechanism must be
used to ensore facilities are able to meet their limits on a continual basis. Petitioners have
offered nothing to show Lhis concept is clearly erroneous, and again, they ignore the cumulative
nature of TEPA’s explanations. Petitioners” burden requires that they do more.

Because Petitioners fail to establish [EPA comunitted clear error in applying a reasonable

safety factor to set BACT limits, the Petition for Review on this issue should be denicd.
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IX. IEPA APPROPRIATELY ADDRESSED COAL WASHING.

Petiticners clairn that the BACT determination for Prairie State is flawed because IEPA
(1) failed to factor washed off-site coal into the BACT limits; (2) failed to atticulate any
“unusual circumstances” that would justify not requiring washing of on-site coal; (3) failed to
articulate energy, environmental or economic impacts different from other plants that use washed
coal: and {4) erred in its economic impact analysis that rejected coal washing as BACT for

Prairic State. Without support or discussion, Petitioners also urge the Board to review this

“important policy issue.”**

PSGC and JEPA fully evaluated coal washing in the BACT analysis for Prairie State,
Petitioners’ allegations on each of these issves simply restate prior arguments and express their
disagreement with IEPA’s decision. In attacking IEPA’s decision to reject coal washing for
Prairie State, Petitioners citc only to portions of three responses in the Responsiveness Summary.
They ignore the fact that IEPA devoted over 20 pages and 45 responses of its Responsivencss
Summacy to coal washing. In issning the Permit, IEPA also provided a detailed, 16-page cost
effectiveness analysis titled “Evalvuation of Coal Washing.” TEPA determined that high
efficiency add-on control devices are reguired o achieve BACT at Prairie State, and coal
washing would add little to the overall necessary control. In addition, IEPA rejected coal

wishing because of its adverse environmental, energy, and economic impacts in accordance with

% As a preliminary matter, despite Petitioners’ apparent dissatisfaction with [EPA’s
decision not to require coal washing for the on-site coal at Prairie State and their suggestion that
coal washing is an issue in other permits, there is no “important policy issue” involved, Except
for noting that coal washing is an issue in other cases, Petitioners offer no further explanation or
support as 1o why coal washing is a “policy issue,” nor can they. BACT is a case-by-case
determination. IEPA reviewed site-specific information regarding environmental, energy and
economic costs of coal washing for Prairic State and rejected it. A site-specific decision does net
implicate a “policy™ deserving the Board's review.
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the definition of BACT. Any one of these three facters would be a sufficient basis to rgject coal
washing. While Petitioners have attempted to challenge the environmental and economic basis
for IEPA’s rejection, they have not challenged IEPA’s energy analysis. Therefore, Pelitioners’
issue regarding coal washing shonld fadl on that basis alone., TEPA’s extensive analysis rejecting
coal washing as BACT tor the on-site coal at Prairie State was reascnable and supported in the
Record. Petitioners have offered nothing that indrcates clear error.

A, TEPA’s Analysis Rejecting Coal Washing Due to

Environmental, Energy, and Economic Costs is Reasonable
and Well Supported.

From the initial October 2001 Application to the final Permit, Prairie State has been
described as & mine-mouth power plant project. Permit Application (Oct. 2001) {INTV Ex. 42);
Permit Condition 1.3 {INTV Ex. 1). Exccpt in limited circumstances atticulated in the Permit,
the fuel for the plant will be delivered from nearby mining facilities via conveyor belt
{hereinafter “Prairie State Coal™). Permit Condition 1.3 (INTV Ex. 1). The October 2001 Permit
Application did not address coal washing. In a letter to PSGC on January 23, 2002, IEPA
requested a full analysis of coal washing as BACT. Letter from Donald Sutton, IEPA, to Lars
Scott, PSGC at 2,(Jan. 25, 2002) (INTV Ex. 46). In response to that request, PSGC presented an
cxtensive analysis of economic, energy and environmental costs associated with wet coal
washing for that fuel. Permit Application, App. J (Oct. 2002} (INTV Ex. 6},

1. Descriplion of Coal Washing

As discussed in Appendix J of the 2002 Permit Application, the wet coal washing process
improves coal’s burning characteristics and reduces its transportation costs by crushing andfor
sizing the coal, reducing impurities {e.g., ash, sulfur and moisture), and improving the heat ratio
{Btu per pound of coal). fd. at J-1. The typical process for Scuthern Illinois coul relies on the

difference in densities between coal and the surrounding pyritic material — sumply put, coal
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floats and rock sinks in a tank containing a liquid of the right density. The wet process starts
with pulsing currents of water or air throngh a hed of coal to separate the impurities. fd. The
process continues with the use ol a series of tanks containing varying densities of float media to
further separate the impurities from the coal. While this description sounds simple, as depicted
in the process flow diagram in Figure 1.2.-1 of the Application, the modern coal washing process
is complex. fd. (a more technical description is provided at J-3). The process uses large amonnts
of water and produces significant waste in the form of gob and shury.
2. PSGC’s Analysis of coul washing

In the Qctober 2002 Permit Application, PSGC included in the SO; BACT analysis an
evaluation of the costs and benefits of washing the Prairie State Coal in addition to the already
state-of-the-art poilution control equipment train — low NO, burners, SCR, ESP, wet scrubber,
angd WESP. PSGC retained Dr. Richard Honaker of the University of Kentucky o determine the

1Y Dr, Honaker's report, dated

optimum level of wet coal washing for the Prairic State Coa
August 5, 2002 (“Honaker Report™), was inclided in Appendix J to the Permit Application
{INTV Ex. 6).

Dr. Honaker’s report provides technical information on the level to which sulfur can be
removed from the Prairie State Coal using wet coal washing. Dr. Honaker first confirmed that

the Prairie State Coal had similar characteristics te 8 reference lllineis No. 6 seam coal from the

nearby Randolph mine at which coal washing occurs. Honaker Report at 6, 15 (INTV Ex. 6). In

T Prairie State will already be using a dry coal cleaning process with a rotary breaker to
crush and sereen the coal from the rock mined with it. This process removes tmpurities,
including a small amount of sulfur. It represents the haseline scenario for determining the
benefits and costs of wet coal washing. Permit Application App. J at I-2 (Oct. 2002) (INTVY Ex.
6). Additiona! information about dry ceal cleaning was submitted in April 2004, “Analysis of
the Dry Pre-Combustion Coai Cleaning Potential for Sulfur Reduction: Praivie Statc Project”™ by
R. Honaker {March 30, 2604) (INTV Ex. 44),
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particular, he confirmed that sulfor is found in two forms: (1) organic sulfur, which is bound in
the combustible coal; and (2) pyritic sulfur, which is part of the non-carbon material mined with
the coal. 7d. at 8. The Hongicer Report indicated that for the Prairie State Coal, “the sulfur
reduction potential by pre-combustion cleaning is limited.” fd. ar 10. Dr. Honaker explained
that the sulfur is bound up in the coal itscif rather than in the inorganic pyritic material. Id.
Moreover, the pyritic material is finely distributed in the coal. 4. This means that it iz difficult
to reduce the total sulfur content without wasting significant ameunts of coal and associated
energy. Jd. (providing chart showing non-linearly decreasing encrgy recovery with increased
pyritic sulfur reduction).

Di. Honaker conciunded that the optimum sulfur removal, accounting for energy loss,
occurred at about 20 percent of total sulfur remoeval. Id. at 15. Dr. Honaker noted that going to a
slightly higher sulfur rentoval rate of 25 percent resulted in significantly lower energy recovery
(L.e., greater energy loss) at nearly double the cost. The optimum level of coal washing {i.e., 20
percent sulfur removal), as described in the Honaker Report at 11 and 15, was analyzed in
PSGC’s top-down BACT analysis. Permit Application, App. I at I-5 {Oct. 2002) {INTV Ex. 6).

3. The BACT Analysis

In terms of 830, emission reductions, optimum coal washing by itself would reduce 20
percent of the total coal sulfur content; however, the add-on controls wonld remove 98 percent of
the 50; in any event. As IEPA recopnized, the 20 percent suitur reduction in the coal and
reduction of $0; emissions, if any, comes at a price in the form of environmental, encrgy, and
economic impacts. See Evaluation of Coal Washing at 1 (April 2003) (INTV Ex. 43); RS No. 54

at 26, Nos. 63-64 at 30, Np. 67 at 32-33, No. ¥7 at 45 (INTV Ex. 4).
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a. Environmentai Impacts

As noted in Appendix J, no processing device is 100 percent efficient. Wet washing
removes undesired soil, rock, and mineral, but alsc some of the coal itsclf. Morcover, it
generates {wo waste sireams: (1} solid waste coal “gob™ and (2) wastewater coal “slurry.” These
waste streams produce adverse cnvironmental impacts. A large landfill is required to dispose of
gob, and surface impoundments are required (o store and treat wastewater slurmy. Specifically,
coal washing for Prairie State would generate approximately 2.6 millien tons per vear of solid
waste (7.e., gob) and 27 million gallons per year of water/slurry mixture composed of very fine
{and thus hard to manage or remove) coal, clay, suifur, and other impurities found in the coal.
Permit Application, App. I at J-6 {Qct, 2002) (INTV Ex. 6). The slurry impoundments required
also pose the potential for accidental spills or releases that could result in groundwater and
surface contamination. d.; See RS No. 61 at 29, No. 97 at 45 (INTY Ex. 4). 1EPA notcd in its
Responsiveness Sunminary that envirommental groups have raised concerns about these
environmental issues assoctated with coal washing. RS Ne. 67 at 32-33 (citing “Cradle to
Grave: The Environmental Impacts from Coal,” Clean Ailr Fask Force: 2001) (INTV Ex. 4),

b. Energy Impacts

Washing the coal at Prairie State has significant energy impacts. Based on Dr. Honaker's
analysis, PSGC calculated that 22 to 25 percent of the raw coal cnergy would be lost and would
have to be replaced, an energy cquivalent of 935 MW — cnough to power 35,000 homes. Permit
Application, App. I at J-6 (Oct. 2002) (INTV Ex. 6. Tt would also result in a need to mine and
wash an additional 1.3 million tons of coal per year. Id. IEPA determincd that:

Evecn though the loss of combustible material during washing is
only 22%, the coal being mined to make up lor this loss is also
being washed, with an accompanying loss of combustibles so the

increased amount of coal that has to be mined to make up for the
loss is acially more than 27%.
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Evaluation of Coal Washing at 2 (April 20035) {INTV Ex. 43). IEPA alsc noted that the energy
consumed by the coal washing plant would add a significant “parasitic” load on Prairie State —
energy that would otherwise be available 10 the grid.

C. Economic Impacts

PSGC also prepared an extensive economic analysis of the cost of coal washing.
Because coal washing by itself is not a “dominant” technology (i.¢., other control methods
provide greater emission reductions at lower annualized costs), it is appropriate to Jook at
incremental rather than average costs of $O» removal. Draft NSR Manuai at 41 (INTY Ex. 22).
PSGC concluded that incremental costs per ton of SO; removed is $68,955. Permit Application,
App.J at I-8 te J-10 {Oct. 2002) (INTY Ex. €). This cost 15 excessive.

4, 1EPA s Conclusions

After evaluating the information submitted in the Application, TEPA issued a draft Permit
that did not require coal washing., The Project Summary accompanying the draft Permit
summarized the analysis of wet coal washing and concurred it was not BACT for the proposed
plant because the cnergy, environmental, and ecenomic impacts wounld be excessive. In issning
the draft Permit, IEPA’s finding was premised on the plant being a mine-mouth factlity, so that it
wag clear that coal washing would not otherwise be conducted by Prairic State for the purpose of
reducing coal transportation costs. IEPA found that the cost cffectiveness of coal washing was
“in excess of $10,000 per ton of SO; removed.” Project Summary at 7-8 (INTV Ex. 2).

There were substantial public comments on the coal washing issue. IEPA issued its
evaluaticn with the final Permit confirming Dr. Honaker's conclusions about coal washing,
which were not disputed in the public comments. Evaluation of Coal Washing at 2-3 (April
20053 (INTYV Ex. 43). TEPA acknowledged, however, that commenters disputed the cost data

and PSGC”s focus on the scenario of coal washing that Dr. Honaker deemed optimal — the 20
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percent sulfur case (with the wash plant operating at & relative density of 1.5), Id. Inan
independent analysis, IEPA evaluated projected perforimance and cost effectiveness of a wash
plant operating at different relative densities. 1EPA looked at the capital and operating costs of
the wash plant, the costs of mining and cleaning the make-up coal lost in the washing process,
the econemic cost associated with the parasitic load, and the capital and operating costs of the
power plant (taking into account changes in costs of disposal between washed and unwashed
coal) required to reach a variety of emission rates ranging from 0.109 to 4,150 b SO»/mmBtu.
Id at 11. IEPA’s independent analysis shows that the cost effcetiveness ranged from 510,904 o
440,679 per ton of 830, using coal washing in addition to the proposed pollution control
equipment. fd.

IEPA compared this to the average cost of using high efficiency scrubbers to achieve the
same emission limits. These costs ranged from $44 to 3438 per ton. §d. In rejecting coal
washing as BACT due to its excessive economic costs, [EPA concluded that “[t]his evaluation
confirms that the use of coal washing to supplement the high efficiency scrubbers at the
proposed plant would not be a cost effective appreach to contrel of S0, emissions.” fd at 11.
As IEPA aptly stated in i1s Responsivenegss Summary;

Coal washing does not achieve the required level of emissions
control to allow it to stand in place of the add-on controi devices
that must be used on the boiler. The theoretical benefits of coal
washing as a supplemental technique with the necessary add-on
controls are cutweighed by the cost, energy and environmental
impacts of coal washing. As a general matter, coal washing would
controi the readily controlled emissions, which the add-cn control
devices would casily control. Coal washing would do little to
achieve the overall control of emissions that is required and which

can only be achieved with modern high efficiency add-on control
devices,

RS No. 54 at 26 (INTV Ex. 4).
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In addition to the economics, [EPA focused on the energy losses from coal washing at
Prairie State and verified Dr. Honaker's assessment of the loss of coal from washing, IEPA dealt
with cormuments challenging PSGC’s assessment of energy losses and arguing that coal washing
would not result in energy losses because coal wastes could be burned in a cirenlating fluidized

bed 10 recover the engrgy:

It is unquestioned that coal washing is not a perfect proccss and
removes coal from the fuel stream, as well as rock and pyritic
minerals. Coal washing is accompanied by a substantial loss of
coal material with the coal waste. (Otherwise, how would coal
wastc have the encrgy value te be nsed as fuel in power plants that
are specifically developed to burn coal waste.} Additional coal
{energy) must be mined to make up for the coal that is lost with the
waste, The amount of coal lost in washing, which must be made
up by mining more coal, is alse related to the type and level of
washing that is conducted. The estimate provided by Prairie State
for the amount of coal that would be lost to the waste with washing
to ditferent levels of sulfur removal is adequately supported, The
overall analysis has also been properly conducted as it is based on
the amount of energy (Bin) that is required for the boilers, not the
amount of coal, which docs vary depending upon whether raw or
washed coal is fircd.

... At the same time, it must be recognized that coal mining and
coal washing do consume energy that are part of the internal
cnergy costs of generating electricity. These cnergy costs only
loose [sic] importance if they are accompanied by equivalent
energy savings clsewhere in the power generation process,

Incidentally, as the energy in coal waste could be recovered, as
mentioned by the comment, this is effectively what the proposed
plant would do as a mine mouth plant. However, it would do so
without first processing the coal and creating coal waste {avoiding
the impacts of coal washing) and then having to construct and
operate a third boiler. In addition, it would do so without
uncertainty about the future fate of the coal waste, as the Olinois
EPA cannot prohibit the disposal of coal waste and require the
plant to continue to operate this third boiler. As such, the proposed
plant would do exactly what the comment snggests, that is,
reclaims coal waste by simply avoiding creation of coal waste,
with the environmental concerns that it poses.

RS No. 66 at 31-32 (INTV Ex. 4).
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in issuing the final Permit, IEPA determined that coal washing was not BACT for the
Prairie State Coal. However, since the analyses rejecting coal washing were based on mine-
mouth coal, IEPA required washing of any coal from other mines.

B. Petitioners Fail to Carry Their Burden on Coal Washing
Claims.

Petitioners raise four claims with respect to coal washing, nene of which is sufficient to

show any deficiency in IEPA’s BACT analysis.

1. As permitted, the use of washed coal in limited
circumstances is BACT,

Petitioners claim that the Permit Condition allowing the use of washed c¢oal from other
coal mines during “extended interniption in the mine mouth coal supply™ is ambiguous and fatis
to meet BACT requirements. Petition at 51, Petiticners also argue that the Permit Condition
allowing limited use of washed coal is unnecessarily broad and docs not limit the length of any
interruptions, Petitioners ask that the permit be remanded to “limit the length of the
interruption.”™ fd.

Petitioners offer no legal support for their gencral complaint about this condition in the
Permit. They cite no regulation or statute that has been violated, nor do they cite to any Board
precedent probibiting such a provision, Prairie State is a mine-mouth plant, and IEPA is
reasonablc to allow washed off-site coal in the event the on-sitc source is interrupted,

Moreover, Petitioncrs have no right to complain. See Old Dominion Flec, Coop., 1992
EPA App. LEXIS at *41-42 (petitioncrs are in no position to oppose decisions to tighten permit
restrictions). As they recognize, the use of washed coal from other mines could result in lower
SO, emissions than the use of unwashed Prairie State Coal. Petition at 51, The Permit requires
not only that off-site coal be washed, but the 98 percent removal rate of uncontrolled SOy from

the boiler also applies. Permit Condition 2.1.2. b1 B (INTV Ex. 1). Thus, the two requirements
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{use of washed coal and the mizimum removal efficiency of 98 percent) effectively set a more
stringent craission limit than the 0.182 Ib/mmBtu 30-day average imposed under normat
operating conditions using Prairie State Coal. This more stringent limit is roughly equivalent to
what Petitioners seek in requesting coal washing for the Prairie State Coal.

Petitioners also make the irrelevant argument that “Peabody [sic] could use this clause to
Zain advantage in labor negotiations or to gain a business advantage in the marketplace, events
that do not warrant exceptions from cormpliance with 2 PSD permit.” Petition at 51. [EPA
responded to this argument in its Responsiveness Summary. See RS No. 331-332 a1 157-58
(INTV Ex. 4). Pctitioners say nothing to refute those responses. Moreover, the permitting
provisions requiring the nse of washed coal during interruplions of the mine-mouth supply and
98 percent removal on an annual basis do not represent an “exception” from compliance with the
Permit. All conditions of the Permit are still in force,

2. *Unusual circumstances’ were documented.

Petitioners argue at length that coal washing cannot be eliminated as BACT for Prairic
Siate unless “unusnal circnmstances” were documented because eighty percent of Eastern
bituminous coal is currently washed. IEPA spends a good portion of its Responsiveness
Summary and Evaluation of Coal Washing explaining these “unusual circumstances.” TEIA
explains that, while coal washing is used at power plants in lllincis, none of those other power
plants have the add-on controls that Prairie Statc will employ. RS No. 61 at 29, RS No. 8% at 42
(INTV Ex. 4). Those add-on contreis will remove the sulfur that coal washing wonid remove
and more, fd, at 26, No. 34. These add-on controls at Prairie State are the “unusual
circumstance” that Petitioners contend must be present. fd. at 29, No, 01; see also Letter from
Dianna Tickner, PSGC, to Charles Matocsian, IEPA, at 42 (July 12, 2004) (“Tickner July 12

Letter™) (*“The unusual circumstances at PSGS are that the boilers and pollution control
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equipment are specifically designed (0 handle high sulfur, high ash coal that other facilities cited
by the Sierra Club are not. Moreover, [Prairie State] is a mine-mouth facility and transportation
costs savings are not available to offset the cost of coal washing.”y (INTV Ex. 39).

Moreover, because those other facilitics do not have the add-on controls that Prairie State
will have, the other plants de not incur the incremental costs of coal washing that Prairie State
would suffcr. See Evaluation of Coal Washing at 11-13 (INTV Ex. 43) {providing average and
incremental costs of add-on controls and coal washing), The incremental cost analysis clearly
shows that coal washing is not cost effective and thus is not BACT. Id. IEPA also justified the
use of incremental cost because the high efficiency scrubbers distorl the average cost analysis,
The scrubbers are so cost effective compared to coal washing that even if coal washing resulted
in no additional 50 removal, coal washing and scrubbing together might be decmed reasonable
if evaluated solely on an average cost cffectiveness basis, Id. (discussing the “anomalous
results” of average cost analysis).

The essence of a BACT determination is a case-by-case analysis. TEPA looked at site-
specific factors at Prairie State, which are, by common sense definition, “unusial
circumstances.” For example, [EPA confirmed the limited “washability” of the specific Prairie
State Coal as presented by Dr. Honaker {7.e., because sulfor in that coal is bound more into the
combustible organic rather than the inorganic pyritic material, washing it results in higher energy
losses). 7d.; Honaker Report at 10 (INTY Ex. 6). IEPA identified othcr unusial circumstances,
including new laws governing wastewater from coal washing facilities and risks posed by
wastewater solids. RS No. 61 at 29, No. 97 at 45 (INTV Ex, 43, See Email from Don Sution to
Chris Romaine regarding updated interpretation of 35 TACS 406.203 (Dec. 14, 2004, 9:36 a.m.)

(INTV Ex. 43) (describing new interpretation of water quality standards and concluding,
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“[allthough the elimination of coal washing is understandably the most environmentally friendly

option, that option is only feasible if the end user has the capacity to use such un-washed coal.”™).

Petitioners simply disagree with JEPA’s conclusion; they repeat their questions, but offer nothing
to indicate that IEPA was incorrect.

3. IEPA comrectly evaluated environmental impacts.

IEPA rejected coal washing at Prairie State because of its adverse environmental, energy,
and cconomic impacts. Petitioners argue that [EPA improperly eliminated coal washing “in
part” due to environmental impacts. Petitioners contend those impacts are acceptable because
the same impacts are experienced at other facilities that use coal washing.”® As an initial matter,
by using the term “in part,” Petitioners recognize that [EPA’s rejection of coal washing was also
based on other factors. Those other factors alone would be sufficient to sustain TEFA’s decision.
Moreover, Petitioners offer no anthority for the proposition that IEPA’s analysis of
environmental harm from coal washing must be comparative in natare (.., that Prairie State’s
adverse environmental impacts must be worse than adverse impacts from coal washing at somc
other plant). Because a BACT determination is a case-by-case analysis, what may be an
acceptable environmental risk for one facility may not be acceptable at another. [EPA’s
overriding consideration for coal washing was that it does little to reduce emissions from Prairie
State because of the necessary high-efficiency controls that will be nsed. Because there is littie,
if any, incremental benefit at Prairie State from coal washing, [EPA would be justified in not

allowing substantial incremental environmental risk.

* While subscction “C™ on page 54 of the Petition is titled “Energy, Environmental and
Economic Iinpacts,” the text of the subsection deals only with environmental impacts,
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Moreover, Petitioners are simply incorrect in their dismissal of the environmental factors
[EPA cites. First, Petitioners take issuc with the water nsage projected for coal washing at
Prairie State by noting the potential for zero wastewater discharges and recycling of water at the
plant. Petitioners fail te note that water used in coal washing gocs into the fuel and pyritic waste.
See Evaluation of Coal Washing, Chart at 2 {e.g., moisture of washed coal is increased by one
percent over unwashed coal) (INTV Ex. 43). Thus, references to discharge rates and recycling
fail to tell the whole story about water usage and water balance.

Petitioners also take issue with the amount of gob and slurry that mnst be disposed. They
argue that it is no different from that at other facilities. Petition at 534 (citing United Mine
Workcrs Comments). [EPA responded to this comment regarding comparative environmerntal
impacts by noting these impacts could be avoided altogether at Prairie State.

In light of continning scrutiny, coal washing cannot be considered
a benign process from environmental perspective. Because of the
presence of high-efficiency add-on controls, the proposed plant has
the ability to avoid the environmental impacts associated with a
coal wash facility. In addition the circumstances are not similar to
the existing coal washing facilities as coal washing for the
propesed plant would create new coal waste disposition sites or
require closed disposal sites to be reopenad.

RS No. 63 at 30 {INTV Ex. 4). Moreover, [EPA noted the ever-evolving nature of

envircnmental concerns:

Finally, envirommental concerns are not static and cvolve as
society becomes more aware of the risks to which it is subjecting
itself. The fact that a certain practice was decmed environmentally
acceptable in the past does not demonstrate that the practice should
continue [0 be considered acceplable or innocuous and not
subjected to closer scrutiny and care. In this regard, environmental
groups are concerned not only about the emisstons from coal-fired
power plants, but also the environmental impacts from mining,
washing and transporting coal, ¢.g., Cradle to Grave, The
Environmental Iimpacts From Coal, Clean Air Task Force, 2001.

fd. at 32, No. 67.
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4. IEPA carefully considered economic impacts in rejecting
coal washing.

Petitioners argue that IEPA’s economic analysis did not consider the benefits of reducing
pollutants other than SO, (¢.g., PM, mercury, and NO,).** BACT is a poltutant-by-pollutant
analysis. See 40 CF.R. § 52.21(b)12} (BACT is performed for each pollutant). Therefore, cach
pollutant is considered on its own merits. Moreover, as IEPA noted, Prairie State already has
add-on controls that will provide far greater control of these pollutants as compared to coal
washing. RS No, 57 at 27-28, No. 38 at 28 (INTV Ex, 4}, Petitioners ge on to suggest that coal
washing would remove up to one million tons per year of PM and 179,389 tons/year of 5Q.. The
numbers quoted by Petitioners betray the fact that their arguments in favor of coal washing usc a
comparisorn to uncontrolled emissions, which fail to account for state~of-the-art pellution control
technology required for Prairie State. The dry clectrostatic precipitator along removes 99.9
percent of the uncontrolled filterable cmissions, leaving 980 tons/vear. Permit Condition 2.1.7,
Attachment 1, Table 1 (INTVY Ex. 1}, Theretore, coal washing cannot remove an additionat 1
million tons of PM, Similarly, the scrutbber alone removes 98 percent of uncontrolled SO,
leaving 11,866 tons/year. Jd, Therefore, coal washing cannot remove an additional 179,389
tons/year. These highly effective add-on control technologies for SO, and PM, which Petitioners
ignore, are exactly why coal washing is not cost effective for Prairie State. See July 12 Tickner

Lettcr at 42 (INTV Ex. 39).

* The Foster Wheeler Passaic case cited by Petitioncrs does not suggest combining
pollutants for purposes of determining cost ctfectiveness. Rather, it requires that in evaluating
cach scparate pollutant, the total volume of eack poliutant is considered. The oniy pollutant at
issue in Foster Wheeler Passaic was NOy,
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In sum, Petitioners point to no clear error on the part of IEPA in rejecting coal washing in
the top-down BACT analysis for 302, For this reason, the decision not to require coal washing

should be upheld.
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X. IEPA APPROPRIATELY DETERMINED BACT FOR SO EMISSIONS FROM
PRAIRIE STATE.

Petitioners seck a remand of the Permit arguing that the emissions limits for 80, do not
represent BACT, They argue specifically that [EPA failed to: {1} consider all control
technologies; (2) establish limits based on a removal efficiency greater than 98 percent; (3) treat
504 and H3S0, separately in the BACT analysis; (4) establish limits with shorter averaging
times; and (5) establish a lower 24-hour SO; limit, Petitioners aiso criticize IEPA for various
aspects of the minimum annuval 98 percent removal efficiency that was adopted in response to
public comments.

Petitioners disagree with IEPA’s conclusions, but the Record shows that [EPA’s analysis
was thorough and its decisions were sound. TEPA devoted significant time and effort to carefully
analyze Prairle State’s SO; emissions controls, The Responsiveness Summary devotes 11
single-spaced pages in response to numerous conmunents on SO; BACT. The Record is filled
with evidence to suppoit each decision made by [EPA on this issue.

As explained in more detail below, [EPA considered ali relevant control technologies and
correctly determined the lowest limits that Prairie Statc can achieve continuously during the life
of the Permit. IEPA persnasively demonstrated that Petitioners’ short-term data and sketchy
vendor information do not support lower limits for Prairie State. Moreover, [EPA conduncted
separate BACT analyses for SO; and Ho50,, and explainad in the Responsiveness Summary the
straightforward relationship between the two sulfur compounds. The averaging times and the
24-tronr SO limit in the Permit are rational and well documented. TEPA also was rcasonable in
adding a new BACT condition in the final Permit requiring a minimum 98 percent removal

efficiency, regardless of the fuel burned,
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A, IEPA Established Multiple SOz Limits In The Permit,

The Permit contains multipie limits on 50 emissions. 1EPA determined BACT and the
other limits bascd on the Application submitted by PSGC, the comments received during the
public comment period, and its cwn research and analysis. Projeet Snmmary at 7-9 (INTV Ex.
2y; Calculation Sheet at 8-10, Attachment 2.5 (IN'TV Ex. 3).

The Permit establishes two BACT reguirements for 504 emissions. The first is a BACT
limit of 0.182 lbs/mumBtu based on a 30-day rolling average. Permit Condition 2.1.2.b.ii. A
(INTV Ex. 1). This limit i3 based on 98 percent removal efficiency for the design coal. In
respense to EPA and public comments on the draft Permit, IEPA added a BACT requirement of
08 percent annual removal efficiency for the coal actually burned, regardless of sulfur content.
Id. at Condition 2.1.2.b.ii. B. This annual minimum removal efficiency supplements the 30-day
BACT limit. See RS No. 99 at 46 {INTV Ex. 4}.

The Permit also contains a 24-hour limit to assure that NAAQS and increment arc
protected. This short-term limit is initially set at 3,156 lb/he, but will be lowered to 2,450 Lhsfhr
no later than 24 months after initial startup, Permit Condition 2.1.7.a.ii (INTV Ex. 1}. The 2,450
Ibshr limit can be lowered further w 1,350 Ibsfhr after three yeurs based on the plant’s acial
performance. Permit Condition 2.1.16. PSGC is obligated to camplete an evaluation of the daily
50 rate within three years {or four years, if IEPA grants a one year extension), or else the daily
timit automatically defanlts to 1,350 ibs/hr. fd. Finally, on top of the other limits, the Perinit
caps actual total emissions of SO; at 10,679 tonsfyr through calendar yvear 2009 and 11,273
tonsfyr in calendar vear 2010, 74 at Condition 1.9. Thereafter, the total annnal emissions are

limited to 11,866 tons.
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B. IEPA Considered All Relevant Control Technologies.

Petitioners point to three variations of wet scrubber technologies that IEPA allegedly
[atled to consider in the BACT analysis: magnesivm-enbanced lime (“MEL™}, the Chiyoda
bubbling jet reactor, and miscelianeons “design enhancements,” Petition at 57-58. Petitioners
argue that this represents a violation of Step 1 of the “top-down” BACT analysis and warrants a
retnand of the Permit. Petitioners are mistaken. As explained below, IEPA considered the
capabilities of scrubber technologies and explained why these variations did not warrant a
separate “exhaustive review.” Indeed, the Record provided 1EPA with ample reason to reject the
variants as a basis for lower BACT limits, even if it had not considered each one (which it did).
See, e.g., Meckienberg Cogeneration, 3 EA.D. at 494 (“Simply because the permit issuer may
not have identified, documented, or consulted every single potential source of information about
the technologies in question does not mean, as Petitioner implies, that the resulting permit
determination is defective, or that the rejection of the two technologies in question was not
adequately justified. It is enough if the record as a whole reflects a reasoned analysis of current
information about potentially available technologies.”) (footnote omitted).

[EPA provided a reascnable explanation why it treated wet scrubbers as a class of
technology, rather than treating cach vendor’s variation on the design as a separate technology
necessitating “exhaustive review’:

The distinctions between different types of scrubber designs made
in this [sic] comments are not relevant for the purposes of the
BACT determination. Rather they reflect different designs of wet
scrubbers or enhancements to a particular scenbber design. In this
regard, commercially available scrubbing technologies for coal-
fired boilers all rely on calcinm (either, as present in limestonc,
CaCQ,, or in lime (Ca0) produced (rom limestone) as the
chernical sink 10 react with SO (and 505), ultimately forming
gypsum (CaS0y), The fundamental issue for wet scrubbeis 13

setting the SO; emission rate or level of control etficiency that &
scrubber must be designed to achieve.
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RS No. 103 at 49 (INTV Ex. 4). Moreover, IEPA expressly found that it had established the
BACT limit based on the most effective control system. See id. at 47, No. 101 (“The permit
recognizes the use of wot scrubbing as BACT for $0;. Scrubbers are rowtinely used on
pulverized coal botlers that burn higher sulfur coals, which require highly effective add-on
control for SOy emissions. .., The BACT determination for SO; ultimately reflected dhe most
effective control system deemed achievable.”™). IEPA’s rationale is neither arbitrary nor
capricious.

IEPA further disproved Petitioncrs’ suggestion that those design variations could
continuously achieve SQ; removal efficiencies greater than 98 percent. For instance, I[EPA
considered MEL In detail and concluded that the MEL data supported the BACT limit in the
Permit. See id. at 46-47, No. 100 (noting, among other things, “it is unclear that the control
system being pointed to [MEL] consistently achieved $8 percent control, even on an atnual
basis™).

Tn promoting specific vendors™ scrubber designs, Petitioners rely on and cite information
from those vendors. See Petition at 37-38. IEPA repcatcdly cantioned against blind reliance on
the claims of yendors about the capabilities of their particular designs when establishing permit
limtits that must be met continuously. See RS No. 112 at 53 (INTV Ex. 4) (“A preliminary
engineering evaluation from a vender of contrel technology does not provide a reliable basis to
sct & BACT limit that gocs beyond the demonstrated performance of the control technology.
Moreover, undue emphasis is placed on MEL scrubbing as a means to improve control
efficiency.”); i, at 53, No. 116 (veador information does not provide reliable basis for setting
BACT limits), #d. at 61-62, No. 134, 71-72, No. 154 {noting the limited value of vendor

guarantecs when setting BACT limits}; #d. at 64, No, 137 {pointing out that vendors “do not
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receive permits and ace not subject to risk of enforcement if a control system fails to perform as
predicted;” hence, preliminary vendor information “does not previde an adequate basis” to set a
BACT limit}.

The Record contains other evidence demonstrating that [EPA acted reasonably in its
evaluation of scrubber technelogies. With regard te the Chiyoda jet bubbling reactor, Prairie
State solicited Chiyoda fer a bid. Yet Chiyoda declined to offer a guarantee even at 98 percent
removal efficiency. See PSGC Response to Fox Comments at 30-31 (INTY Ex. 39). Thus, this
technology was neither available nor the “top technology™ under BACT. With respect to “other
design enhancements” cited by Petitioners, the Recoerd reflects that those technologies are nsed in
the event of malfunctions “and are not for normal or continued nse.” fd. at 32; see also
Mecklenburg Cogeneration, 3 E.AD. at 494 n.3 {*A rvle of reason proportionate to the
technology’s track record neccssarily governs how much detail and documentation must ge into
consideration of a particular lechnology.™).

In sum, it is plain that TEPA did not commit clear error in it$ evaluation of control
technelogies for 5Cs.

C. IEPA Utilized The Appropriate Control Efficiency in Setting
BACT for SO;.

Pelitioners argue that the 98 percent removal efficiency 1s not high enough to represent
BACT. Petitioners contend that “substantial evidence™ exists to demonstrate the achievability of
99 percent removal. Petition at 58-39.

The Board should reject this argument for two reasons, First, Petitioners misunderstand
the standard of review in this proceeding — it s insufficient for Petitioners to present
“substantial evidence” in support of their position; rather, they must demonstrate that EPA

lacked cvidence to snpport ifs decision and that Petitioners” evidence clearly outweighs JEPA's
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evidence {i.e., IEPA’s determination was clearly erroneous), See Steel Dynamics, 9 E.AD, at
185 (*Petitioners, as proponents of a4 permit provision that is different from that adopted by the
permit issuer, have the barden of demonstrating clear error or abuse of discretion in IDEM’s
decision,”). Second, TEPA presented overwhelming evidence that the data on which Petitioners
rely do not support the long-term achievability of a removal efficiency greater than 98 percent.
The Record establishes that none of Petitioners’ “cvidcnce™ is a reliable basis to overturn the
BACT determination.

L. Ninety-eight percent is the highest achievable removal rate.

IEPA carefully reviewed the information presented in public comments suggesting that a
removal efficiency higher than 98 percent 15 achievable, However, IEPA properly concluded
that the information suggesting a higher removal efficiency was based on short-terin tests that
did not represent long-term achigvability and, therefore, should not be the basis for a BACT
determination:

This comment does not provide an adequate basis to set a BACT

limit for 8O,. It shows that modern controls can frequently

achieve very high levels of SO; control on a short-term basis, Ona

long-term basis, they also perform well. However, the data does

not show that they can reliably achieve greater than 98 percent

control.
RS No. 111 at 53 {INTV Ex. 4). IEPA finther provided detailed responses to the information
presented in the individnal comments about higher removal efficiencies. See, e.g., id. at 52-55,
Nos, 109-110, 112, 114-116.

Petitioners take 1ssue with IEPA’s characterization of 99 percent removal efficiency as
“theorsticai.” Petition at 59. Yet, IEPA’s conclusion is patently reascnable. As noted above,

the short-term performance data from a few selected facilities does not translate into reliable,

consistent, long-term performance. RS No. P11 at 53 {INTV EX, 4); see also RS No. 230 at 104,
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Ne. 241 at 109 {explaining problems with trying to translate short-term performance data into
long-term BACT limits). In addition, ar these high levels of removal, a safety factor is especially
important:

In addition, 99 pereent removal is considered a theoretical limit. Ik

would require the scrubbers to be operated on a continning basis,

to achicve an 8O, emissicn rate to the atmosphere that is half the

emissions rate being required with 98 percent control efficicney. Tt

clearly would not provide the safety factor for compliance that is
appropriate for 4 BACT limit.

Id. at 53, No. 110. The safely factor {or margin of safety) must also take into account the
specific source, becanse BACT is a case-by-case analysis. See id at 47, No. 100 (“Even
assuming that the cited control efficiency was widely recognized as the requisite BACT
performance level, it is often appropriate for a permitting anthority to set a limit that will allow a
source to achieve compliance on a consistent basis, provided that the underlving control
technology is propetrly operated and maintained,”), The Board has repeatedly recognized the
appropriateness of a safety factor. See. e.g., Masonite., 5 E A, at 560-61; Knauf /1, 9 E.AD, at
15; Three Mountain Power, 10 E.AD, at 53.

Petiticners also cite a recent statement by EPA in the Federal Register that 30; removatl
efficicncies have been demonstrated above 95 percent on an annual bagis. Petition at 58. This
citation does not show any error by IEPA. First, EPA’s full discussion actually supports IEPA’s
dccision. Petitioners cmit the qualifications preceding EPA’s reference to 98 percent removal;
“The 30 removai efficiency that a wet FGD system can achieve for a specific steam generating
vnit i affected by the sulfur content of the fuel burned. .., and site-specific scrubber desipn
parameters....” 70 Fed. Reg. 9706, 9711 {Feb. 28, 2003) {(emphasis added). BACT is a case-

by-case anaiysis, and IEPA was keenly aware of the high sulfur content of Prairie State’s fuel.
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Second, EPA was referring to annual removal efficiencies. Prairie State’s primary
BACT limit is based on a 98 percent removal efticiency of design basis coal over a 30-day
rolling pertod, supplemented by an annual 98 percent removal efficicncy for any coal. TEPA
recognized that shorter averaging times require greater room for variability. RS No. 99 at 46
(INTV Ex. 4). Accounting for the increased variability, the 98 percent annual efficiency cited by
EPA would translatc into roughly a 97 percent removal efficiency on a 30-day basis. fd.

Finally, there is no indication in the Federal Register that EPA believed a facility could
achieve greater than 98 percent removal on a continital basis under all reasonably foresesable
conditions, as would be required to avoid an enforcement action. Indeed, to meet a permit limir
set at 98 percent at all times, a plant would have to be designed to meet a higher removal
efficiency during normal operation. See Hendrickson Email at 1 (*A firm permit limit of 0.03
woulil actually require a litnit be designed to achieve a level below the 0.03 level with a margin

of error.”) (INTV Ex. 24).

2. The Mitchell performance data do not rebut [EPA's
determination.

Petitioners highlight some seiective data from the Mitchell plant as evidence that IEPA
erred in establishing BACT based on 98 percent removal. Petition at 60-61. The four months of
data is more than 20 years old,™ was excerpted from an 18-month demonsteation period, and was
collected pursuant to a consent decree. See RS No. 1135 at 35 (INTV Ex. 4). Upon receiving
Petitioners’ comments about Mitchell, IEPA undertook an independent investigation and

provided the following cogent response:

0 If Petitioners were cotrect that somehow these data points establish BACT for SO at
over 99 percent remaoval, then presumably every 30O; BACT determination for a coal-fired plant
aver the pasi 20 years is clearly erroneous.

i11



This historical data dees not provide an adequate basis to set a
limit for the proposed plant for scrubber efficiency at greater than
08 percent. Further review of the circumstances under which this
data was collected, as zlso provided by the commenter, show that
this data was collected s part of an 18-month demonstration
period for the unit undcr a consent decrec. Pursutant to the decree,
the source was only required to install & scrubber with 95 percent
efficiency and comply with an 50 emission rate of .45
Ib/mmBtu, The data for the unit for 2004 collected under the Acid
Rain program shows that the unit is currently emitting
approximately 0.166 1b/SO./mmBiu, which is Jower than 0.45
Ib/mmBtu but much higher than the emission data provided for the
demonstration period. Based on the sulfur content of coal during
the demonstration period, the actual control efficiency of the
scrubber is in the range of 97 to 98 percent.

f. The current data not only support the Permit limit, they also iliustrate the danger of using
short-term performance data to establish long-term limits without safety factors.

IEPA had numerous other reasons to reject the suggestion that the Mitchell data support a
limit based on 99 percent removal. Mitchell cmploys Carmeusc’s MEL scrubber design.
Petition at 60, TEPA concluded that the information about MEL performance supports the
BACT limit in the Permit. See RS No. 100 at 46-47: No. 112 at 53 {INTV Ex. 4). In fact, [EPA
was aware that Carmeuse has a history of selectively manipulating its data when submitting
comments to permitting aothorites, See PSGC Response to Fox Comments at 31-32 (INTV Ex.
39} (providing documents showing that Carmeuse had claimed its MEL data reflected 98.4
percent removal in comments to [IEPA, while providing later data from same plant that reflected
only 97.7 percent removal in comments to West Virginia DEP),S' See also Howali Elec. Light, §

E.A D, at 90-91 (“Where a control option has been evaluated or rejected, those favoring the

*! It is certainly curious that the MEL scrubber at Mitchell allegedly was able to remove
in excess oF 99 percent in 1983 and 1984, while Carmieuse is now claiming just the ability to
achieve 98+ percent annual removal 20 years later. See RS No. 100 at 46-47 {INTV Ex. 4).
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option must show that the evidence ‘for” the control option clearly outweighs the evidence
‘against’ its application.”™) {emphasis in original) (citations omitted).
In sum, the 20-year-old, short-term: data from Carmense de not support a conclusion that

1EPA committed clear error.

3 The Longview limit is not inconsistent with ITEPA’s BACT
determination.

Petitipners rely on a hearsay conversation by their consultant to claim that IEPA
errcneonsly calculated the SO; removal elficiency for the BACT limit in the Longview (West
Virginia) permit. Petition at 61-62. The evidence in the Record indicatcs that Petitioners, not
IFPA, are mistaken.

First, West Virginia itself contradicts Petitioncrs’ claim. See West Virginia DEP,
“Addendum to Preliminary Determination/Fact Sheet, Longview Power, LLC,” Permit No R14-

0024, Dec, 4, 2004 (hitp:/Awww.dep.state. wyv.us/does/4600_Longview-Addendum-Ed 1.pdf)

{cited in Petition at 62 n.37) (INTV Ex. 47} According to the document cited by Petitioners, 98

percent reduction at Longview would equate to a litnit of 0.075 Ib/fmmiBtu. /. at 5. Thus, [EPA
did not calculate Longview’s removal efficiency as Petitioners contend. [nstead, West Virginia
DEP performed the calculation. Based on West Virginia's calculation, IEPA correctly concluded
that Longview's final permit limit (pnrsuant to a consent decrec} of .093 Ib/mmBtu reflected
less than 98 percent control. See RS No. 122 at 37 (INTV Ex. 4),

Second, Prairie State obtained the aciual coal quality data from Longview and submitted
the sulfur content to IEPA. See Response to Fox Comments, Att. 6 {Email from Chris Colbert,
Longview, to Dianna Tickner (April 8, 2004. 5:36 a.m.)) (“Longview Coal Quality Emaii™)
{(INTV Ex. 39); se¢ also Email from Dianna Tickoer, PSGC, (0 Chris Rommaine and Sashi Shah,

IEPA, regarding Coal Quality from WE Energy Elm Road and Longview Power (May 11, 2004,
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0:50 a.n.} (INTV Ex. 48}. These data in the Record further support [EPA’s conclusion that the
final Longview removal efficiency was less than Prairie State’s.

Finally, even if Petitioners were correct {which they are not) that Longvicw’s removal
efficiency is better than Prairie State™s, this does not render IEPA’s BACT determination clearly
erronecus, See Steel Dynamics, 9 EAD, at 188 (“Permit agencies have discretion 1o set BACT
limits at levels that do not necessarily reflect the highest possible control efficiencies but, rather,
will allgw permittees to achieve compliance on a consistent basis.”’}); see also BP Cherry Point,
slip op. at 31-32 (“"BACT analysis is, at its core, a source-specific exercise™). The Record
reflects substantial evidence in support of the SO BACT limits in the Permit, including key
differences between Longview (relatively iow suifur) and Prairie State ¢high sullur). See
Longview Coal Quality Email (INTV Ex. 39).

4, The Chiyoda bubbling jet reactor does not support &
removal efficiency above 98 percent,

Petitioners argue that the Permit is defective becanse the Chiyoda jet bubbling reactor has
been guaranteed to achicve 99 percent SOy removal on three facilities. Petittoners also rely on
“techmical articles” from the vender to support their statement that the jet bubbling reactor has
consistently achieved greater than 92 percent S0; contrel, Petition at 62. Petitioners’ arguments
about the jet bubbling reactor suffer from a myriad of flaws,

As noted eaclier, PSGC appreached Chivoda and sought a guarantec of 98 percent or
better, and Chivoda declined. See Response to Fox Cominents at 31-32 (INTV Ex. 39). Under
BACT, it would be inappropriate for [EPA to establish a limit based on a technology that a
vendor declines to provide. Moreover, a vendor™s prometional literature or “technical articles”
must be considered with caution. See RS No. 112 at 53 {INTV Ex. 4). And, vendor guarantees

likewise do not establish BACT. 4. at 64, No. 137,



Consequently, Petitioners” reliance on information freom Chiyoda — especially when
Chiyoda refused to offer its jet bubbling reactor to Prairie Stale at the required levels — cannot
render TEPA’s detertnination arbitrary and capricious.

D. IEPA Handled 502 and H;SO; Properly In The BACT
Analysis,

Petitioners offer the puzzling argument that JEPA improperly considered $O; and HaS0y
mist in a single BACT analysis. The Record provides cempelling suppott for IEPA’s approach:

The nature and relationship between emissions of 3O, and sulfuric
acid mist are such that the BACT analysis was properly performed.
Tn addition, the permit also reflects an appropriate detcrmination of
BACT for SO, and sulfuric acid mist with appropriate limits
established for both pollutants.

In this regard, both 80, and sulfuric acid mist have the same
origin, i.e., sulfur contained in the coal supply to the boilers, which
is oxidized during combustion, Control measures that are effective
in controlling 8O- emissions also control sulfuric acid mist
emissions, S0 and sulfuric acid mist differ us sulfuric acid mist
reflects the further oxidation of a smaller amount of the SO; that is
formed during combustion, from $0; and 504, a process that
continues as long as SO; is present in the flue gas (and then
continues in the atmosphere). Sulfuric acid mist is formed in the
boiler when the 5G4 combines with moisture. Accordingly, the
"basic” control of these pollutants can be iooked at in coordinated
fashion, in terms of SOz, followed by consideration of whether
further contrels beyond thosc for SO, are appropriate specifically
for cmissions of sulfuric acid mist.

The evaluation of the basic control of these pollutants, in terms of
SO;, is addressed extensively in response to other comments, Wet
scrubbing is the most cffective add-on control device for emissions
of §0;.

For sulfuric acid mist, there are three basic contro! technigues; (1)
introduction of various additives into the furnace or combustion
chamber of the boiler, which act to inhibit the formation of SO,
and absorb sulfuric acid wist that is formed; (2) injection of
varions sorbents into the flue gas to absorb and collect SO5 and
sulfuric acid mist as a solid with the primary particulate matter
control device; and (3) use of a wet electrostatic precipitator
{(WESP) as the final unit in the add-on control train of the boiler o
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specifically collect and neutralize SO and sulfuric acid mist as a
liquid. Of these techniques, the use of a WESP is considered the
most effcctive, ¢.g. it is commonly used on plants producing
sulfuric acid commercially. In addition, WESP are preferable for
control of sulfnric acid mist, as they are considered more cffective
than either fabric filters or dry electrostatic precipitators for control
of fine particulate matter.

The BACT emission litpit set for sulfuric acid mist, ¢.005
Ib/million Btu, is identical to the limit set for Wisconsin Public
Services Weston 4 project, and more stringent than the limits set
for Longview Power (0.0075 1b/million Bru} and Wisconsin
Electric's Elm Road Plant (0.010 Ib/million Btu).

id. at 48, No. 102,

Moreover, despite Petitioners’ allegations to the contrary, [EPA established separate
BACT limits for both §05 and Ha804. The Record contains ample discussion of the control
technologies for Ho80, and SO4. In fact, both the Project Sumumary and the “Technical Review”
of the Permit make clear that TEPA censidered BACT for each pollutant individually, See
Project Summary al 7-8 (BACT for 80s), 11-12 (BACT for HaS04) (INTV Ex. 2); Calculation
Sheet at 8-10 (BACT analysis for SOz} and 10-11 {BACT analysis for snlfuric acid mist) (INTV
Ex. 3}. The Project Summary and the Calculation Sheet contain preciscly the BACT information
that Petitioners argue is missing. Thus, Petitioners’ argument 18 simply wrong.

E. The Permit Limits Contain Appropriate Averaging Times For
505

The Petition contains several arguments that IEPA failed to use appropriate averaging
times for the SO» limits. Petitioners argue that: (1) the Permit ranst have 3-hour, 24-hour, and
annual BACT limits to protect NAAQS and increment; (2) the 24-hour limit 2llows “excess
variability”; and (3} the averaging timnes must be consistent with compliance methods. Beeanse
JEPA had a rational basis for each of the averaging times in the Permit, the Board should decline

review of these claims.
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i. The averaging times in the Permit are sufficient to protect
NAALDS and incrament,

Petitioners contend that IEPA lailed to protect NAAQS and increment with the averaging
times in the Permit. Specifically, Petitioners argue that the Permit docs not contain 3-hour, 24-
hour, and anmual BACT limits corresponding to each of the air gnality standards, Petition at 63-
64, Petitioners are both legally and factually wrong.

First and foremost, TEPA made a determination after an extensive analysis that the
existing limits protect all of the NAAQS and increments. See, .g., Project Summary at 13-26
{INTV Ex. 2). Thus, it was unnccessary to establish additional BACT limits for that purpose.

Second, the Permit contains a 30-day SO; BACT limit.™* Nothing in the definition of
BACT or elsewhere in the regulations requires 1EPA to cstablish multiple BACT limits for a
single pollutant. See CAA § 169(3) (definition of BACT). Petitioners have cited no precedent to
the conlrary.

Third, the Permit contains a 24-hour 803 limit that was established specifically to protect
air quality standards. See RS No. 266 at 120-21 (INTV Ex. 4). Becavse it was established to
protect shott-term NAAQS and increments, it does not represent a BACT limit. The modeling
and culpability analysis demonstrate that the 24-hour limit is sufficient to serve its purpose: the
24-hour limit protects both the 24-hour and 3-hour NAAQS and increments. See Project
Summary at 17-23 (Jan. 14, 2004) (INTV Ex. 2); EarthTech, “Addendum: Updated Class I
Increment Analysis and Calculation of Maximum Compliant Emission Rate”™ (Jan. 14, 2004)

(INTV Ex. 49).

52 The final Permit also added a requirement that Prairie State meet 98 percent removal
efficiency on annuad basis. This supplements the 30-day BACT limit. See RS No. 99 at 46
{INTVY Ex. 4). Thus, Petittoners are mistaken when they argue that the Permit lacks an annual
§0; BACT limit.

117




In sum, the Permit protects all the NAAQS and increments for SO;. BACT does not

provide any basis for requiring different averaging times once this demonstration is made.
2, The 24-hour limit 1§ appropriate,

Pelitioners argue that the 24-hour limit allows “excessive variability” of $0» cmissions,
This issue does not warrant review. Procedurally, Petitioners have not shown that this issue was
raised during the public comment period, and, therefore, the Board should not entertain it. See
40 CER. §§ 124.13, 124.19. Substantively, Petitioners fail to citc any legal requirement that
restricts “variability™ if the limit is otherwise valid. Its very existence restricts variability. As
written, the 24-hour limit protects short-term air quality standards, and serves its lawful purpose.
It is also supported by information in the Record. See Email from D. Tickner te €. Romaine, R,
Kaleel, and 5. Shahk {Oct, 28, 2003, 8:16 a.m.) (INTV Ex. 40) (submitting J. Edward
Cichanowicz, Application of Long-term Averaging Data to Project 50: and NO, Emissions
Targets from the Proposed Prairie State Generating Statfon).

3. TEPA’s rationalc for establishing a 30-day BACT limit was
reasonable.

Petitioners criticize a statement in IEPA’s Project Summary that the 30-day averaging
time is consistent with the format used by “many other states in setting BACT for coal-fired
utility boilers.” Project Summary at 9 (INTY Ex. 2). This provides no basis for the Board to
grant review, Petitioners have not shown this issue was raised during the public comment
period, and, thus, the Board should not consider it. Moreover, Petitioners selectively quote
IEPA. In fact, [EPA also said the 30-day averaging time is consistent with “the format used by
USEPA in the NSPS.” Id.; see also RS No. 141 at 66 (INTV Ex. 4) (30-day is the “most
common form™ and it is “identical to the time pertod used by USEPA for NO, and 5C» emission

standards in the NSPS,” in addition to having the benefit of reducing the safety factor otherwise
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required with daily limits). In any event, Petitioners offer no legal basis to reject a 30-day

averaging time as unlawful.

4, BACT does not require 3-hour or 15-minute limits.

Petitioners argue that BACT requires averaging times to be set “consistent with
established reference methods.” Petition at 66 {citing Dralt NSR Manual at B.50). They then
suggest that 3-hovr and 15-minute averaging times are necessary to be consistent with Method
19 and with CEMS measurements.

These arguments are meritless. The reference in the NSR Manual appears in the section
entitled “Enforceability of BACT.” Draft NSR Manual at B.56 (INTV Ex. 22). CEMS
themselves assure compliance with the Limits in the Permit and render the Permit limit
enforceable.™ The suggestion that BACT requires all permits to contain both 3-hour and 15-
minute SO, limits ignores reality.

The averaging times in the Permit comply with all legal requirenients. The Board should
not grant review on the issue.

I. The Annual 98 Percent Removal Efficiency Is An Appropriate
Requirement.

Although IEPA added the requirement of 98 percent 5O, contrel in response (o public
comments, Petitioncrs argue that adopting this condition “does net end 1IEPA’s inquiry.” Petition
at 66, They contend that the condition: (1) is not practically enforceable; (2) takes effect too late
after initial startup; and (3} does not make the 30-day BACT limit more stringent. These

arguments provide no legal basis to grant review.

% The NSPS are determined by Method 19 and CEMS and are based on 30 days. No one
can seriousty contend that the NSPS are uncnforceable,
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TEPA explained at length its rationale for both the 98 percent requirement and the rolling
12-menth averaging time:

Upon forther review, BACT for 80, for the coal-fired boilers has
been supplemented with a reguirement for 98 percent controf of
S0 emissions, as recommended by this comment.

Given the nature of the performance data from existing power
plants upon which the value for this efficiency limit is based, this
limit has been applied on an annwal basis {running total of 12
months ef data). In addition, there were concerns about correlating
SO emissions data collected by continucus emissiens monitoring
with data for sulfur content of the ceal supply, given the very high
level of control that is being required. In this regard, the SOy
efficiency of scrubbers is routinely determined from uncontrolled
emissions calenlated from the sulfor content of the fuel supply.
This form of data, as must aleady be collected pursuant to the
N5PS for coal-fired beilers, is the basis for actual data on the
perfermance of 50; serubbers relied upon by the Illinois EPA in
setting the 98 percent control efficiency requirement for the
scrubbers.

There was also a desire to have an actual level of pecformance for
the S0: scrubbers that appreaches the limit, without an even larger
margin of safety, as needed with even a limit that is applicable on a
monthly basis to account for normal variability in operation and
performance of conirol systems when considered on a shorter time
peried. The data compiled by the TISEFWS indicates that a control
efficiency requirement applied on a 30-day average would have to
allow about 50 percent mere S0O» emissions than the annual lint
that is being set, that is, an SO control efficiency limit of about 97
percent, rather than the required control efficiency of 98 percent.

RS No. 99 at 46 (INTV Ex, 4).
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IEPA was thoughtful and reasonable in establishing this new condition in response to
public comments.™ Petitioners’ arguments do not demonstrate any arbitrariness by IEPA.

1. The 98 percent removal efficiency is practically
enforceable.

Petitioners allege that the new condition is not practically enforceable. This is wrong.
The Permit contains record kecping requirements and specifies precisely how to calculate the
removal efficiency. See Permit Conditions 2.1.2.b.i1.B, 2.1.11.c.ii.B. As a result, compliance at
any given time can be readily ascertained for the preceding twelve month period.

2. It is rational to make the 98 percent removal efficiency
become effective 18 months after initial startugp,

Petitioners prefer that the 12-month control efficiency requircment begin immediately
upon the initial startup. Petitioncrs” preference does not render IEPA’s decision arbitrary or
capricious. JTEPA had a rational basis for its decision to allow an initial six-month optimization
period before the removal efficiency requirement commences.™

The six-month optimization period is consistent with the period allowed by NSPS to get

the plant operating properly. See 40 C.F.R. Part 60, Subpart Da. Moreover, the optimization

>* Exhibits submitted with Petitioners’ comments also support TEPA’s inclusion of a 98
percent limit and indicate that it is very stringent. See Comments of Sierra Club Prepared by
Phyllis Fox, Ex. 20A (Junc 21, 2004) (INTV Ex. 50). Exhibit 20A provides SOy emissions data
compiied by Don Shepherd of the NPS. The ananal daia indicates that only one facility has
achieved or is permitted for a higher retnoval elTiciency than 98 percent (the Harrison facility for
the year 1997). fd. As discussed above, the Harrison facility has not been able to maintain that
level of removal efficiency and has dropped below 98 percent for the past few years — e.g., in
2002, the removal efficiency was 97,7 percent. The facility with the next highest removal
efficiency according to Mr. Shepherd is the proposed Longview plant at 97 percent.

** The condition becomes effective |8 months after initial startup, See Permit Condition
2.1.2.6.ii.B (INTV Ex. 1). Thus, the backward-looking, 1Z-month rolling average beging
calculating removal efficiencies six months after startup. The requirement applics continuously
thereafter, including during malfunction, startup, and shutdown. fd.
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peried does not threaten air guality, The reraoval efficiency condition 15 not the primary 8O3
BACT limpit; it supplemenits the primary 30-day limit, See RS No. 99 at 46 (INTV Ex. 4).
Finally, the Permit contains special caps on total SO, emissions during the initial years of
operation. See Permit Condition 2.1.7.b.i (INTV Ex. 1). This gives IEPA additional comfort
that allowing a reasonable optimization period will not threaten air quality.

3. A minimum removal efficiency makes BACT more
stringent,

Petitioners argoe that the annual minimum removal efficiency does not make BACT
stricter. Even if true, it is not an “error™ (hat warrants review. Ninety-eight percent is itsclf a
strict limit. See RS No. 99 at 46 (INTV Ex. 4). In addition, common sense dictates that any
additional condition renders the Permit more stringent. It certainly does not nullify any other
limits in the Permit, and Petitioners do not suggest that this new condition weakens the Permil,

IEPA explatned its rationale for setting the removal cfficiency condition at 98 percent

averaged over 12 months. Nothing in Petitioners’ argument casts doubt on the reasonableness of

IEPA’ s decision.
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XL TIEPA’S DECISION TO REJECT THE FLM'S ADVERSE IMPACT FINDING
WAS RATIONAL.

Petitioners arguc that IBPA’s decision to reject the FLM's* adverse impact finding with
respect to the Mingo Class I area was unlaw/lul, unreasonable, and arbitrary. Petition at 6. That
argument is contrary to the facts in the Record. The Record reflects that IEPA carefully
considered all the information and reasorrably concluded that the FLM had not demonstrated that
emissions from Prairic Statc would causc an adverse impact on air quality related values
(“AQRVs"™), including visibility, at Mingo. IEPA found that the analyses performed by PSGC
more accurately reflected the impacts at Mingo than the FLM's analysis in light of the regulatory
definition of “adverse impact on visibility.” Petitioners disagree with [EPA’s decision, but they
fail to show that it was uniawiul, unreasonable, or arbitrary. Disagreement is not sufficient to
warrant review.

A, IEPA Considered the Information in the Record and

Reasonably Concluded There Wovld Be No Adverse Impact on
Mingo.

Where, as in this casc, there is no exceedance of the Class 1 increments, the FLM has the
burden of demonsteating to the satisfaction of the statc an adverse impact on AQRVs of the Class
Tarea. CAA § 165(dHC)(ii). The FLM failed to meet its burden in demonstrating to IEPA that
emissions from Praicie Slate will have an adverse impact on AQRVs at Mingo. 1EPA clearly
articulated its rational basis for rejecting the FLM's finding. See, e.g., RS No. 306 at 142-44
{INTV Ex. 4); Project Summary at 23-26 (INTV Ex. 2} Letler from Laurzl Kroack, [EPA, to

Paul Hoffman, FLM (Jan. 13, 2005) (“Kroack Letter”) (INTV Ex. 51). It is undisputed that a

" In this instance, the FLM is the Assistant Secretary of Interior for Fish and Wildlife
and Parks acting with support from the United States Fish and Wildlife Service (“"FWS™ of the
United States Department of Intertor.
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permitting agency may reject an FLM's adverse impact finding if the permitting agency has a
rational basis, Petition at 71; Hadson, 4 E.AD. at 276. That is precisely what occurred in this
case.
An adverse impact on visibility is defined as:

visibility impairment which interferes with the management,

protection, preservation, or enjoyment of the visitor's visual

experience of the Federal Class [area. This determination must be

made on a case-by-case basis taking into account the geographic

extent, intensity, duration, frequency and time of visibility

impairment, and how these factors correlate with (1) times of

visitor usc of the Federal Class I arca, and (2} the frequency and

timing of natural conditions that reduce visibility.
40 C.FR. § 52.21(b)(29) (emphasis added). In reaching its conclusion that emissions from
Prairie State wonld not have an adverse impact on Mingo, TEPA. considered all the information
and made a case-by-case decision that took into account the factors listed in the definition and
how they correlated with times visitors were allowed in Mingo and natural conditions (e.z.,
weather) that reduce visibility.

The FLM, on the other hand, consistently tock the position that the Class I analysis must

follow FLAG withont deviation or consideration of site-specific factors. See, e.g., Email from
Bud Rolefson, FWS, to Rob Kaleel, IEPA (May 30, 2003 at 4:16 p.m.) (INTY Ex, 52),53 Such a

position is contrary to the definition of adverse impact on visibility, which clearly requires a

case-by-case analyscs.

T FLAG is short for Federal Land Managers® Air Quality Related Values Workgroup
Phase T Report, FLAG is guidance that was developed to provide a consistent approach for
evaluating air pollution effects on Class I areas. 66 Fed. Reg. 382 (January 3, 2001).

* PSGC responded to the concerns raised by Mr. Rolofson regarding the Class
modeling protocol, See Letter from Dianna Tickner, PSGC, to Rob Kalcel, TEPA, re: Prairie
State CALPUFEF Protocol (June 16, 2003) (INTV Ex. 91).
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The process and analyses that led to IEPA’s decision to reject the FLM's adverse impact
finding, as reflected in the Record, are set forth below. Clearly, IEPA did not arrive at its
decision to rgject the FLM's finding lightly,

1. [EPA prompted the Class 1 analysis.

The original Application submitted by PSGC in October 2001 did not address Class I
areas. In comments on that Application, IEPA indicated that the Mingo FLM should be notified
and Class I modeling performed. Letter from Don Sutton, TEPA, to Lars Scott, PSGC (January
25, 2002) (INTV Ex. 46} (indicating the October 2001 Application was incomplete}. Consistent
with the guidance in 40 C.F.R, Part 51, Appendix W and at the instigation of iEPA, PSGC
arranged for a conference cali with IEPA, FWS and PSGC on April 9, 2002 to discuss possible
impacts on Class 1 areas and the modeling protecol for predicting impacts, See Summary of the
April 9, 2002 conference call (INTV Ex. 53}. During the call, FWS requested a copy of the
October 2001 Application and all future Applications. /4. at 4. TEPA committed to providing a
copy. fd.; RS No. 311 at 146 (INTV Ex. 4). Additional calls and meetings were held with IEPA
and FWS io discuss issues and concerns thronghout the process. Weork on modeling and
inventory conficmation continued through early 2003,

2, PSGC performed the required modeling and conducted
additional analyses fo assess impacts on Mingo.

PSGC retained Mr, Joe Scire to assist in the Class I visibility and increment modeling
work.>” Mr. Scire prepared the protocol for the Class [ modeling that was submitted to IEPA and

FWS in March 2003. On July 8, 2003, PSGC submitted modeling performed by Mr. Scire that

* Mr. Scire is 4 meteorologist and an expert in the field of atmespheric modeling of
pollutant fate and transport. He developed the software endorsed and used by EPA and FWS to
model air guality impacts of emissions to demonstrate impacts on visibility and compliance with
standards in Ciass [ areas.
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assessed Class [ increment consumption and impacts en AQRVs, including visibility. See
Application of CALMET and CALPUFF to Assess the Impacts of the Proposed Prairie State
Gengerating Station at the Mingo Wilderness Area (July 2003) (“Class [ Analysis™) (INTV Ex,
33).

With respect 1o Class T increment consumption, except for 50, Prairie State did not
consume increment above the Class I SILs, so forther modeling was not required. 7d. at 5-1; see
Draft NSR Manual at C.24-C.25 (INTV Ex. 22); Hadson, 4 E.AD, at 261 n.5 {approving the use
of SILs i Class [ area), Project Summary at 22-23 (INTV Ex, 2); RS No. 304 at 14] {(INTV Ex.
4y, Mr, Scire conducted cumulative S0, increment modeling that was subimitted in August 2003
demonstrating that the Class [ SO, increments also were not exceeded. See Addendum:
Cumulative Impuct Analysis Prairie State Generating Station (Aug. 2003) {INTV Ex, 56)
{(transmitted again to FWS along with the Class [ Analysis in September 2003} (“Addendum 17,
This determination was again verified in the July 2004 increment analysis that was conducted
with revised inventories and a shert-term SO» cmissions rate. Modeling Addendum 2, § 4.2.

For impacts on vizgibility at Mingo, Mr. Scire modeled four site-specific cases, each
building on the results from the previous casa(s). See Class [ Analysis at 5-1 to 5-8 {INTV Ex,
55). Each of the cases refined the model to more accurately reflect truc impacis, and each
refinement was based on sound scientific principles ar authorized by regulation, Id.; Class [ Air
Quality Modeling Protocol {March 2003) (INTV Ex. 54) (“Class [ Protocoi”); see also 40 C.F.R.
§ 52.21(b)29).

Case [ was a generalized run adjusting the default Rayleigh seattering extinction, which
varies with elevation, for Mingo's actual elevation. Class I Protocol 4-13 to 4-14 (INTV Ex. 54)

{the default Rayleigh scattering extinetion is based on an elevation of 5000 fect.). Using the
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adjusted Raylcigh scattering extinction more accurately reflects effects at Minge, which is 500
feet above sea level. /d. In Case II, Mr. Scirs used the ammaonia limiting method instead of the
general method. The general method assumes an infinite amount of ammeonia such that none is
consumed by reaction. Although unrealistic, the general method is the simplest manner in which
to perform the analysis. The ammoenia limiting method mote accurately reflects what is
happening in the atmosphere and how much ammeonia is available to react and produce
chemicals that impair visibility, thus providing a more realistic estimation of effects. In Case IIJ,
Mr. Scire considersd inclement weather, which is consistent with the regulatory definition of
adversec impact. 40 CF.R. § 52.21(b){(29); see alsc Letter {from Judge Craig Manson, FLM, to
Tan Sensibaugh, Montana Dept. of Env. Quality (Jan. 14, 2003) (INTV Ex. 57). Finally, in Case
[V, Mr, Scire took into account visitor use of Mingo, which alse is consistent with the regulatory
definition of adverse impact. See 40 C.FR. § 52.21(b)29). Mingo is only open from one hour
before sunrise to one-hall hour after sunset. Bascd on Case IV, Mr. Scirc predicted that, over a
period of three years, only one day would exceed 10 pereent visibility impact (12.1 percent) with
thrce other days over 5 percent but less than 10 percent. Class T Analysis at 5-2 (INTV Ex, 55).
In addition to Mr. Scire’s modeling, PSGC also snbmitted reports by Dr. Ivar Tombach
on visibility and hmman perception and Dr. James Kramer on acid deposition and the buffering
effects of native soils. Dr. Tombach concluded that for conditions at Mingo, a 20 pereent change
in extinction is needed to be discernable to humans. Tombach Report on Human Perception at 3
(INTV Ex. 37). Dr. Kramer conchuded that, because of the natural buffering capacity of the
soils, sediment, and bedrock at Minge, “there would be a non-detectable change in precipitation

chemistry and in the surface water acid-base chemistry with the additional deposition
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contribution from Prairie State Generating Station.” Aquatic Assessment of Mingo Wildlife
Area (MWA) at 10 (Avng. 1, 2003) (INTVY Ex. 60).

In the fall of 2003, IEPA indicated to PSGC the need for a short-term SO; limit to ensore
cornpliance with the shori-term NAAQS and increment, Additional Class I increment
consurnption modeling was provided it January 2004 to address that issue. PSGC had
previously provided an analysis as to why the short-term limit should not be used in the visibility
analysis. See December 9, 2003 Submission, Modeling Addendum 1 at 12-14 {INTV Ex. 61).
The analysis assessed how frequentiy Prairic State could emit at the short-term SO limit while
still achieving the 30-day rolling average limit and concluded that the frequency was one day out
of thirty. Combining that maximum pessible frequency with the frequency of metecrological
conditions that resuit in an extinction greater than 5%, PSGC determined that the probability of
Prairie State emitting at the maximuam short-term rate coinciding with the worst-case
meteorological conditions was 0.015 percent, or one day every 18 years.” Snch a rare
occurrence does not justify performing the visibility modeling nsing the short-term emission rate.
[EPA concmred. RS No. 306 at 142-44 (citing Kroack Letter) {INTV Ex. 4);, Krouck Lettcr at 7
{(INTV Ex. 51).

3. The FL.M did net provide a rational basis for rejecting
PSGC’s analysis.

FW3 commented on PSGCs analysis by providing IEPA information on January 15,
2004 for the public notice. FWS indicated that it was concerned that the plant would cause an

adverse impact at Mingo. FWS followed its January 15 submission with a letter on March 19,

% This analysis assumed that Prairie State would emit continuously at the maximum
short-term emnission rate of 3,126 Ib/hr, which s unlikely to occur given the 30-day relling
average limit of 0.182 Ib/mmBtu and the 98 percent annual removal efficiency limit.
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2004, reiterating its concern but providing no additional analysis. On Aprii 19, 2004, PSGC
provided a written response to the information provided in FWS’s Jannary 15, 2004 submission.
Letter from Dianna Tickner, PSGC, to Chris Romaine, TEPA (April 19, 2004) {INTVY Ex. 37).

On May 14, 2004, the FLM issued a letter finding that Prairic State would have an
adverse elfect on AQRVs, including visibility, at Mingo. The justification offered was similar to
that (n the January 15, 2004 submission. The letter contained no responss to the information
provided by PSGC on April 19, nor did it provide any responsive modeling analysis. In support
of its May 14, 2004 adverse impact finding, the FLM put forth two arguments. First, if FLAG
were followed verbatim (including the assumption that Prairie State will emit at the short-term
limit everyday for the visibility mmodeling), emissions from Prairie State would likely result in
more than 12 days out of three years over the 10 percent change in extinction threshold, where
one day over the 1{ percent threshold has been deemed an adverse impact by the FLM in the
past. Second, the predicted maximnm annual sulfate and niteate deposition at Mingo as a resnlt
of Prairie State emissions exceaded the FLAG thresholds and indicate a level where harmful
effects may occur. The FLM disagreed with Dr. Tombach and questioned whether his work was
peer reviewed. The FLM offered nothing as to the basis for that disagreement other than it did
not want to have an “objective discussion of FLAG thresholds and sound seientific examination
of the FLAG Iﬂﬂthﬂdﬂl-(}_g}’” in “the context of any ongoing PSD permit process.” Pet. Ex. 10,
Enc. at 6. The FLM did not acknewledge Dr. Kramer’s analysis.

PSGC provided is response to the May 14 finding on June 21, 2004. Leiter from Dianna
Tickner, PSGC, to Duve Kolaz, [EPA (June 21, 2004) {(INTV Ex. 69), That response included
another report by Dr. Tombach directly responding to FLM™s May 14 comments. See Dy,

Tombach, Comments Concarning the USFWS Adverse Impact Letter Concerning the Prairie
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State Generating Station {June 21, 2004} (INTY Ex. 62). Dr. Tombach pointed out that his
analysis was based on peer-reviewed work and reflected the current state of knowledge on
vigibility perception, fd. at 1. He acknowledged that all experimcntal data are to some degree
incomplete but that scientists address this issue routinely by assigning estimates of error to their
conclusions. I, at 1-2. Dr. Tombach peinted out the inconsistency in FLM’s position with
respect to peer review as it had not subjected its own thesis regarding the trajectory of air
pollution arriving at Mingo to peer review or even explained its methodology for arriving at its
thesis. fd. at 2-3. Finally, Dr. Tombach explained the genesis of the default natural conditions
and why refined estimates were more appropriate and conaistent with EPA’s guidance for the
regional haze program. Jfd. at 4-5. Further Class [ SO, increment modeling was also provided in
Tuty 2004 to respond to comments about the inventory and to incorporate vpdated inventory data
provided by IEPA.Y See Addendum: Updated Cumulative SO; Cluss I Increment Analysis for
the Prairie State Generating Station (July 7, 2004) (INTVY Ex. 63).

The FLM did not formally respond to the April 19 and June 21 submittals from PSGC.
[mstead, alter several months of discussion, FWS called a meeting on December 21, 2004 in
which it reiterated its concerns and restated its position that it could not deviate from FLAG.
Based on that position, the FLM would not take into account the site-specific factors used in the
modeling and supporting material. The FLM also indicated it would not withdraw its adverse
impact finding.

After the meeting, Ms. Kroack sent FWS a letter on December 22, 2004 in another

attempt to address the FLM's concemns. Letter from Laurel Kroack, TEPA, to Sandra Silva, FWS

51 “Inventory” refers to other PSD sources whose emissions are included in madeling
analyses, Inventories are typically obtained from the state.
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{Dec, 22, 2004} (INTV Ex. 88). In that letter, Ms. Kroack identified several mitigation measures
PSGC offered to reducc SO; emissions and thus any potential impact to Mingo, Specifically,
PSGC agreed to: (1) limit operations through 2009 to reduce total SO» emissions to 10,679 tons
per year and 11,273 tons per year for 2010; and (2) purchase 25 percent more S0, credits than
required until CAIR® (or other rules) takes effect limiting emissions. IEPA subsequently
included these requirements in the Permit. Permit Conditions 1.9, 2.2.7.b, {INTV Ex. 1}.

4, TEPA. provided a rational basis for its decision Lo reject the
FLM’s adverse impact finding.

On Jamiary 13, 2005, IEPA responded to the FLM's adverse impact finding by rejecting
it and the rationale behind it.** See Kroack Letter (INTV Ex. 51}, In her letter, Ms. Kroack
stated that the FLM had failed to take inte account the appropriate refinements in the modeling,
additional materials provided by PSGC {e.g., those by Dr, Tombach and Dr. Kramer), additional
cmisgion reductions agreed to by PSGC, and the fact that air quality in the region was improving
as a result of other federally imposed programs. IEPA, in contrast, had fully considered all the
information and, consistent with the definition of adverse impact, concluded that Prairie State
would not have an adverse impact on AQRVSs, including visibility, at Mingo.

Indeed, the FLM’s position was unreasonable as a matter of law, See, e.g., General
Electric Co. v. EPA, 290 F.3d 377 {D.C. Cir. 2002) {vacating 3 guidance document treated as
binding by the agency where it had not been duly promulgated); accord Appalachion Power Co.

v. EPA, 208 F.3d 1015 (D.C. Cir, 2000), FLAG specifically states it is not binding, but FWS

%2 Clean Air Tnterstate Rule (issued by EPA on March 10, 2003).

5 IEPA spoke with DOI a week earlier and the Department indicated its position had not
changed. Email from Chris Romaine, IEPA, to Laurel Kroack, IEPA (Jan, 4, 2005 at 4:57 p.m.)
{(INTV Ex. 65).
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apparently ignores that. See 66 Fed. Reg. 382, 383 (Jan. 3, 2001) (FLAG “is only guidance, not
arue™), Contrary to FWS, the 17,5, Forest Service has recognized and affirmed that FLAG 1s
not binding. Letter from James T. Gladen, Forest Service, to fim Sims, Western Business Round
Table (Jan. 23, 2004) {*No onc is required to follow the FLAG recommendations™) (INTY Ex,
64). The Forest Service went on to state:

The FLAG was issued as a guideline not “to avoid the rigors of the
Federal rulemaking process”™ But [sic] rather to give maximum
flexibility in their application; applicants and regulations [sic] may
chose [sic] to follow or not te follow the document. In fact,
issuing FLAG as a Federal ruie likely would have required
compliance instead of leaving it as an option.

Id at 2,

EPA, unlike FLM, evaluated the thresholds in FLAG and their applicability on 4 case-
by-case basis and in the context of a specific permitting action. JEPA concluded that the
CALPUFF modeling and retinements by Mr, Scire were warranted in this situation:

The Tllinois EPA has discussed FWS’ concerns and coraments on
whether ihe adjustments made to the FLAG maodel are appropriate
under the circumstances presented by this permitting transaction.
The Iingis EPA, however, does not believe that it is appropriate,
not i the spirit of consultation and cooperation, for FWS to have
publicly taken the position that no adjustments to the FLAG meodcl
may be considered because to do so would impact “consistency
and fairness to all potential PSD applicants™ (See page 6), as not all
PSD projects are sintilarly sitnated. Existing air qualily conditions,
pending regulations, weather, wilderness area or park usage and
hours may vary significantly from area to area, and models already
very conservative in nature should ease those more conservative
assumptions where appropriate. In addition, the llinois EPA has
included provisions to reduce the allowed variability in daily
ernissions of 802, the key pollutant for visibility impacts. as it is
feasible to do se.

fd. at 6, See aiso RS No. 300 at 142-43 (INTV Ex. 4).
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IEPA also found Dr. Tombach's findings with respect to visibility persnasive, as applied
to the specific circurnstances at Mingo. Kroack Letter at 6 (INTV Ex. 51). The FLM offered
TEPA no scientific reasons to reject or dispute Dr. Tombach’s findings:**

The Tllingis EPA suggests that in the interest of cooperation and
consultation, the findings of Dr, Torabach should not be summarily
dismissed, but should be considered by FWS, Illinois EFA has
reviewed Dr, Tombach™s findings and has found them persuasive
as applied te the specific circumstances of the Mingo Wilderness
Area. In our discussions with FW.S staff on Dr. Tombach’s
adjustment, FWS has not stated any scientific reasons to reject or
dispute these findings, but rather a reluctance to modify the criteria
in its guidance on a casc-by-casc basis.

Id.

Likewise, IEPA found Dr. Kramcr's analysis persuasive and the FLM offered no reason
whatsoever, scientific or policy, to reject or disputc Dr. Kramer's analysis with respect o the
effects of nitrale and sulfate deposition at Mingo:

While the sulfate and nitrate values from the FLAG guidance may
be exceeded by the project’s allowable emissions, the record
contains evidence that supports that the depositional Impacts will
be non-detectable. Moreover, FLAG recognizes that depositionat
critical loads should be reviewed based on new information.
FLAG atp. 131. FWS has not explained why this further analysis
should be rejected.

fd. a7l

In light of the information in the Record, JEPA’s decision to reject the FLM’s adverse

impact finding clearly has a rational basis. IEPA articulated that basis in both its letter to the

® FWS apparently requested Dr. Malm of Colorado State University to review and
corment on Dr. Tombach’s analysis. See Email from Bili Malm, Co. State Univ., to John
Vimont, NPS (Mar. 3, 2004 at 9:50 a.m.) {INTV Ex. 66). PSGC obtained this information in
response to a FOIA request and provided it to IEPA with a response.  Letter from Dianna
Tickner, PSGC, to Dave Kolaz, IEPA (Oct. 28, 2004} (INTY Ex. 66}, Dr. Malm concurs with
Dr, Tombach that 5 percent extinction is not appropriate for Mingo, albeit he disagrees with Dr.
Tombach’s analysis of his earlier work.
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FLM con January 13, 2005 and in its Respensiveness Summary, Petitioners have offered nothing
new to show that IEPA’s deciston was clearly erroncous. Specific responses to Petitioners’

arguments are provided below,

B. TEPA Properly Consulted with FLM.

Petitioners misstate the law in arguing that EPA, as opposed 10 IEPA, had to consult with
FW$S with respect to impacts on Mingo. Petitioners acknowledge that EPA can delegate
impleinentation of the PSD program, but apparently contend that such delegation does not extend
to the provision relating to Class I arcas. They offer no support for this strained interpretation of
EPA’s delegation to JEPA, Moreover, if their interpretation were accepted with respect to the
Class 1 issuves, it wounld apply equally to all other decisions made by [EPA and effectively
eviscerate the delegation program.

Pursuant to the delegation agreement between EPA and IEPA, TEPA is charged with
implementing 40 C.F.R. § 52.21 on behalf of EPA. That delegation includes the provision with
respect to FLMs and Class T areas. 46 Fed. Reg. 9380, 9582 (Tan. 29, 1981). TEPA acted in
EPA’s stead in its review of the FLM’s findings, just as it did in determining BACT.* While
IEPA’s decisions are subject to EAB review, that does not mean that IEPA cannot make the
decision in the first instance to reject the FLM’s adverse impact finding and issnc the Permit.

See Hadsen, 4 E.AD. at 276 (discussing requirements for a state to reject FLM finding).

%3 Petitioners are correct that the ultimate decision is made by EPA, but EPA’s decision
here is the EAB decision. Hadseon, 4 EA.D. at 276 0,26 (citing Citizens for Clean Air v. EPA,
959 F.2d 839 (9th Cir. 1992)).
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C. Petitioners’ Factually and Legally Flawed Arguments Do Not
Show that IEPA’s Decision Lacked a Rational Basis,

Other than voicing their disagreement, Petitioners offer little to support their opinion that
IEPA’s decision to reject the FLM’s finding was irrational. As discussed above, the Record
reflects that TEPA did nol summarily rsject the FLM's adverse impact determination. TEPA
reviewed all the information in the Record, including that provided by PSGC, and reasonably
concluded that Prairie State emissions would not have an adverse impact on Minge, [EPA
articulated a rational basis for its decision in the Project Summary, the Responsiveness
Summary, and correspondence with the FLM, which is all that is required. Hadson, 4 E.AD. at
276 (rational basis is required for rejecting FLM adverse impact determination), Petitioners have
failed to show, as they must, that [EFA’s response is clearly erroneous. Therefore, review
should be denied.

To support their position, Petitioners argue that: (1} it was inappropriate for [EPA to
consider declining emissions; (2) 1EPA did not cxplain how the Permit changes result 1n the
reductions necessary to address the FLM’s determination; and (3) JEPA did not address the
FLM’s concern: with nsing the 30-day SO limit versus the 24-hour limit. As explained below,
Pelitioners’ arguments are factually and legally flawed.

First, it was appropriate for [EPA to consider declining emissions in responding to the
FLM’s comments. In doing so, IEPA was responding directly to the FLM’s request for offsets.
IEPA and the FLM had conflicting views regarding what could be considercd an offset and

whether they were required.® TEPA contended that emission reductions over the past few Vears,

% See Hadson, 4 E.A.D. at 283 (“offsets arc not requrired by law™) (citing In re Multitrade
Ltd. P'ship, PSD Appeal Nos. 91-2 et af. (Adm’r Remand Order and Dismissal of Petitions for
Reoview, Jan. 21, 1992)).
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which would continue into the future as a result of existing and new law, could appropriately be
considered. See RS No. 308 at 14445 (INTV Ex. 4); see also Kroack Letter at 7-8 (INTV Ex.
51% The FLM, on the other hand, took an extreme view in arguing that TEPA could consider
only future offsets that PSGC arranged for, This position ignores that emission reductions,
regardless of why they come about, will benefit Mingo.¥’ IEPA concluded that offsets are not
necessary, but noted that reductions from both Ameren Grand Tower (20,000 tons/year) and
Baldwin (200,000 tons/year) are available and contained in federally enforceable provisions,
Project Summary at 25 {(INTV Ex. 2). The FLM improperly found those reductions unacceptable
for consideration as offsets against Prairie State emissions. TEPA rationally concluded that the
FLM was not being reasonable given that the total reductions for Grand Tower and Baldwin of
220,000 tons dwarf the emissions from Prairie State of 11,866 tons per year maximum,
Dizagrecment with the FLM's position does not mean that 1EPA acted irraticnally.

Second, Petitioners illogically argue that [EPA failed to explain in detail how reductions
in emissions at Prairie State as a result of the new permit revisions would address impacts. It
should be self-evident that, if Prairie State were to actually have an impact on Mingo, any
reductions in ennissions will decrease that impact. TEPA alludes to this when it states
“improvements within the region will result in improvements at Mingo.” RS No. 308 atr 144-45
{(INTV Ex. 4). Moreover, as discussed above, IEPA rejected the FLM's adverse impact finding
baszed on its review of the information in the Record, not because of the inclusion of the new

permit provisions. See supra al 123-134. In fact, the new provisions were included as

%7 This position by the FLM led to the Permit condition for Prairie State to purchase
additional SO; credits to retire., Permit Condition 1.9 {INTV Ex. 1).
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enhancements “to ameliorate any potential adverse impacts™ in an effort to resolve the visibility
issue. RS No. 306 at 142-44.

Finally, contrary to Petitioncrs’ argument, IEPA did address the FLM's concern with
using the 30-day 507 limit versus the 24-hour limit for the visibility analysis. Kroack Letter at 7
(INTV Ex. 51). As discussed above, PSGC submitted a justification for using the 30-day 80,
emissions for the visibility analysis as opposcd to the 24-hour emission rate, TEPA considered
PSGC’s position and directly responded to the FLM in its January 13, 2005 letter incorpeorated
by reference in the Responsivensss Summary, R3S No, 300 at 142-44 (INTVY Ex. 4). IEPA was
not required to repeat this information in its Responsiveness Summary. See Alaska Dep’t Envtl,
Conservation, 340 U.S. at 497 (“Even when un agency explains itself with less than ideal clarity,
a reviewing court will not upset the decision on that account if the agency’s path may reasonably
be discerned.”) (intemal cites omitied); see also Sieel Dynanics, 9 B.AD. at 191 (failure to
explain deviation of PM limit in response to comments nol error where Petitioners could deduce
the likely basis).

D, IEPA Responded to I'WS’s Coal Washing and Blending
Comments.

Again, contrary to Pelitioners’ allegation, IEPA did respond to the numerous coai
washing and blending comments. See supra at Section X, As the EAB has held in the past, a
separate response specifically to FWS is not required. See Steel Dynamics, 9E.A.D. at 180-81;
In re NE Hub Pariners, LP., 7T E.AD. 561, 5383 (EAB 1998), review denied sub nom. Penn Fuel
Gas, Inc. v. U.S. EPA, 185 F.3d 862 (3d Cir, 1999), [t is appropriate and acceptable for IEPA to

combine comments on like subjects, as was done here. Steel Dynamics, 9 ELAD. at 180-81.
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E. TEPA Had a Rational Basis for Including the Short-Term S0,
Limit Reduction Condition in the Permit.

Petitioncrs next seek review based on the Permit provisions requiring PSGC to evaluate
whether a lower short-term SO; emission rate is achievable, In making this argument,
Petitioners must not have read the Permit condition they are appealing. Contrary to Petitioners’
assertion, Condition 2.1.7(a)ii) autematically decreases the 24-hour 504 limit from 3,126 to
2,450 lb/hour twelve months after completton of the initial performance test or 24 months after
initial startup of the boiler, whichever ocours first, The Permit does not allow PSGC to claim
“unacceptable or unreasonable consequences™ to avoid this reduction as claimed by Petitioners.
Pctition at 74. Additionally, Condition 2.1.16 provides for an optimization study to further
reduce the 24-hour limit with a target of 1,350 Ib/hour if it can be achicved reliably, The study is
to be completed within three years {or four years if [EPA grants a one year extension) after initial
startup of the boiler. If PSGC elects not to do the study, the limit avtornatically defaults to 1,350
lb/hour.

Petitioners’ argument that this reduction “offers little help fer Mingo™ illustrates a lack of
understanding of modeling and assessing impacts. Medeling is performed based on emissions
per unit time {e.g., g/s), not [b/mmBtu as implied by Petitioners. Theretore, a decrease in the
emission rate in lb/hour directly decreascs the emissions modeled and thus the proportional
impact on Mingo altributable 1o emissions from Prairie State. Moreover, Petitioners” argument
completely ignores the two SO, BACT limils that apply at ali times, the 30-day 0.182 Ib/mmBtu
and the 98 percent annual remoeval efficiency.

F. IEPA Had a Rational Basis for Including in the Permit the
Purchase of Additienal SO; Credits.

Petitioners also scek review bascd on the Permit provision requiring PSGC to purchase

additional SO credits. Petitioners apparently are arguing that the change made by TEPA to the
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Permit does not address the adverse impact finding to the FLM’s satisfaction and, therefore,
IEPA had no rational basis for including it. Pelitioners disagree with this provision, but offer no
cognizable issue that would warrant Board review of the provision, They have not demonstrated
that IEPA’s decision was clearly ertoneous or otherwise not in accordance with law. Therefore,
review on this basis should be denied.,

Petitioners also mistake the purpose of the provision reguiring PSGC to purchase extra
credits. JEPA based its decision to reject the FLM’s adverse impact finding on the modeling and
analysis performed by PSGC, not on the new permit requirement, The provision to purchase
additional credits was added to the Permit “as additional enhancements” to further “reduce the
potential” for impacts, RS No. 315 at 149 (INTV Ex. 4). In short, it was added to give more
comfort to the FLM that, as IEPA concluded, Prairie State would have no adverse impact on
Mingo. IEPA obviously concluded that this provision woeunld have the potential effect of
lowering emissions even further and thus could only reduce any impacts at Mingo. See id. at
144-45, No. 308 (causc of impacts on visibility at Mingo are regional in nature; improvement
within the region will result in improvements at Mingo). Indeed, lower emissions are what the
FLM wanted {through offsets, etc.), given that lower emissions should result in less impacits,
assuming those impacts are in any way aitributable to Prairie State in the first place. The
disagreement was over how much lower. Clearly, IEPA had a rational basis for adding this
provision and review should be denied.

G. IEPA Satisfied the Notice Requircments.

Petitioners argue that [EPA’s Public Notice was deficient because it fatled to convey the
FLM's conciusions with respect to Mingo. Petition at 75-76. Petitioners’ argnment is based on a
misunderstanding of the facts and a misapplication of the controlling regulations, and review

should be denied.
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Section 532.21{p} of Title 40 of the C.F.R. governs [EPA’s obligaticn to address an
adverse impact determination from the FLM. The reguolations require [EPA to:

consider any analysis petformed by the Federal land manager,
provided within 30 days of the notification required by parageaph
{p)( 1} of this section, that shows that a proposed new major
stationary scurce or major modification may have an adverse
impact on visibility in any Federal Class I area. Where [IEFA]
finds that such an analysis does not dernonstrate to the satisfaction
of [IEPA] that an adverse impact on visibility will result in the
Federal Class I area, [IEPA] must, in the notice of public hearing
on the permit application, either explain his decision or give notice
as to where the explanation can be obtained.

40 C.ER. § 52.21(p)3) (cmphasis ;31:11:1:.34::1}.':113 As shown below, the FLM did not satisfy the
prerequisite timing requirement; therefore, [EPA was under no obligation to follow the
remaining regulatory requirements — namely te explain the FLM's decision in the Public
Notice. Nevertheless, IEPA included a reference to FWS’s comments and responded to the
information that FWS had provided before the Public Notice was issued;

The U.5. Fish and Wildlife Service has submitted information to
the Itlincis EPA fior this hearing about the proposed plant’s
potential impacts on the Mingo Wilderness Atea, including
background information about the Minge Wildemess Area and an
analysis of the vigibility modeling submitted for this area by Prairic
State. These documents are available at the repositories listed
below and are further addressed by the IHinols EPA in the project
summary prepared for this application.

See IEPA, Notice of Public Hearing and Comment Period, Proposed Issuance of a Construction

Permit/PSD Approval to Prairie State Generating Station, LLC ("Public Notice™) (INTV Ex.

67}

% Paragraph (p)(1) requires the permitting agency to give a copy of ail information
relevant to the permit application, including an analysis of the anticipated impacts on visibility,
to the FLM within 30 days of receipt and at least 60 days prior to any public hearing.
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As discussed above, IEPA provided FWS a copy of the incomplete Oclober 2001
Application in mid-April 2002.% RS No. 311 at 136 (INTV Ex. 4). PSGC provided the Class
modeling and analyses to [EPA and FWS in July and August 2003.™ Bmail from Dianna
Tickner, PSGC, to Reb Kaleel, IEPA (July 8, 2003 at 7:58 a.m.) (transmitting files}; Email from
Dianna Tickner, PSGC, 10 Rob Kaleel, IEPA (Aug, 8, 2003) (transmitting files and white paper
on visibility) (INTV Ex. 68). FWS5 provided comments in January 2004 (at least three months
alter the snbmission of the visibility analysis), but the FLM did not make an adverse impact
finding at that time, JEPA subsequently issued its Public Notice in February 2004, where it
noted the January comments by FWS and referred the public to the Project Summary for its
analysis of those comments. Sge Public Notice (INTV Ex. 67). The Public Hearing was then
held on March 22, 2004. fd. The FLM finally issued its adverse impact finding in May 2004,
nine months after the visibility modeling was submitted and three months after the Public Notice.

Given that the adverse impact determination was not submitted to IEPA within the time
specified in the regulation (.., within 30 days of notification), IEPA was not required to include
arty rationale in the Public Notice or elsewhere. Indeed, since the FLM did net issue its finding
until after the Public Notice, it is hard to imagine how IEPA could have included the finding in
the Public Notice. Regardless, it is undisputed that IEPA included information it had received

from FWS in the Public Notice and also addressed it in the Project Summary. See Petition at 75.

% pSGC provided FWS a copy of the October 2002 Application on November 7, 2002,
Email from Dianna Tickner, PSGC, to Rob Kaleel, IEPA (Sept. 17, 2003 at 12:10 p.m.) {INTVY
Ex. 90).

™ The modeling and analyses were provided to FWS again on September 24, 2003, As
previously discussed, additional increment modcling was provided that incorporated the short-
term SO, limit and corrections to the inventories. See supra at 126, The visibility modeling,
which is the basis of the FLM's adverse impact finding, was not revised after July 2003.
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Petitioners acknowledge that the Public Notice addresses FWS’s submittals to IEPA regarding
potential adverse impacts, but they nevertheless argue that the Notice was deficient because it
failed to inform the public of the FLM’s conclusions. Such argunient is without basis and should
be rejected.

Finally, Petitioners seck to mislead the Board by argning that IEPA misstated the FLM’s
findings in the Project Summary. See Petition at 76, As the language quoted by Petitioners
indicates, IEPA’s Febrary 2004 Project Summary and the draft Permit for public cominent both
reporied the results of PSGC’s modeling, not FWS’s modeling. See Project Summary at 24
(INTV Ex. 2). There were ne FWS modeling results to report in February 2004; IEPA provided
all the information it bad at the time that the Public Notice was issuved. See Draft Permit Finding
6b (INTV Ex. 5) {“[Clomments submitted by the Federal Land Manager prior to the start of the
public comment were included in the matcrial placed in the public repository of documents
develaped as part of the public comment period.”™). Tn the absence of any FWS modeling results
or finding to trigger the notice obligations of 40 C.ER. § 52.21(p)(3}, Petitioners’ assertion that
JEPA failed to satisfied the requirements of 40 C.F.R. § 52.21(p)(3) i3 misplaced.

In sum, [EPA had a rational basis for refecting the FLM's adverse impact linding and/or
inchuding the additional permit previsions to further reduce 80, emissions. TEPA also followed
the notification requirements of 40 C.E.R. § 52.21{p} with what information it had from the

FLM. Review of the Permit on this basis should be denied.
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XIL. THE PM LIMITS IN THE PERMIT ARE BACT.

Petitioners iodge several uninformed attacks on the Permit's PM BACT limits.
Specifically, Petitioners argue that: (1) the total PM limit is 100 high to represent BACT; (2)
IEPA’s decision to allow the PM limit to be made more stringent based on actual operating data
viplates the CAA’s requirement to establish pre-construction BACT limits; (3) IEPA did not
adequately explain how it airived at the total PM BACT limit; {(4) the test plan and report for
lowering the total PM limit nust be made available for public comment; (5) the filterablc PM
limit is too high to represent BACT; and {6) the BACT limits are unenforceable due to infrequent
testing and the fact that PM CEMs are used only for compliance assurance monitoring, as
opposad to establishing actual permit violations.”' Petition at 76-87. As cxplained below, none
of these arguments identifies a clearly erroneous finding of fact or conchision of law, nor do they
highlight an important pelicy consideration or exercisc of discretion that warrants review.
Therefore, as to these arguments, the Petition fails to prescnt grounds for the Board’s review and

shonld be denicd.

! Petitioners also seem to argue that the Permit is invalid because the final total PM
limit, which is more stringent than the draft Permit’s limit, was not subject to public review.
Pctition at 77. Such an argument has been routinely rejected by the Board:

{1}t is self-evident that Petitioners are in no position to oppose the
decision to tighten the permit’s 5O[:] emissicns. Petitioners are
not worse off with the revision than without it. Moreover, there is
no reason te believe that tightening the emissions limitation is
likely to result in unanticipated adverse environmental
consequences in comparison with retention of the previous, less
stringent emissions limitation. The revised permit by all accounts
is & logical outgrowih of the hotice and comment process and all
commenters have had a fair and reasonable opportunity to present
their views on the permit.

Old Dominion, 3 E.AD. 779, 1992 EPA App. LEXIS at *41-42.
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A. The Total PM Emission Limit Is BACT,

Petitioners argue that the total PM limit is invalid because they submitted comments
identifying three other proposad power plants with permitted total PM limits below Prairie
State’s limit (Longview in West Virginia, Thoroughbred in Kentueky, and Elm Road in
Wisconsin).”® Petition at 77-78. These limits, Petitioners argue, cstablish a “presumption” that
0.018 Ib/mmBtu is BACT. /d. at 78. According to Petitioners, [EPA’s explanation for rejecting
these limits as BACT was not detailed enough to overcome the presumption. fd. These
arguments are not perspasive.

First, it is quite clear that there is no such thing as a presumptive BACT. As previously
discussed in Section [V, BACT is a case-by-case analysis that must take into account site-
specific and source-specific characteristics, CAA § 169(3), 42 U.S.C. § 7479(3); accord 40
C.ER. § 52.21(b){12); see also Ataska Dep't Envil. Conservation, 540 U.8. at 488 (recognizing
that “Congress entrusted state permitting authorities with initial responsibility to make BACT
determinations ‘case-by-case™) {internal citations omitted}. Petitioners rcly on the Board's
decision in Hibbing Taconite (Petition at 78) to support the notion of a presumptive BACT, but
their citation is disingenuous at best. In that case, the Board merely held that where an existing
facility had been using a particular fuel for years before a modification, there is a presumption
that it is economically feasible to continue to burn that fuel after the modification. Hibbing
Taconite, slip op, at 4, This holding is inapplicable to Prairie State as a new facility, Unlike in
Hibbing Taconite, Petitioners bere are trying to apply PM limits from proposed facilities to

establish a “presumptive” BACT limit for another proposed facility. Although relevant to

2 Petitioners constantly refer to “four” permitted facilitics with a lower total PM
emission limit. An accurate count, however, reveals that Petitioners identify only three
{unconstructed) facilities that fit this description (Longview, Thoroughbred and Elm Road),
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IEPA’s analysis, these ondemonstrated emission limits cannot cstablish a presumptive BACT for
Prairic State.

Second, [EPA’s Responsiveness Sumimary directly addressed Petitioners’ argument by
cxplaining that the three PM limits at issue have not been demonstrated to be achievable. RS
No. 182 at 83 (INTV Ex. 4). In thc Petition, Petitioners merely repeat their comments on the
draft Permit and claim IEPA’s response i3 inadequate, Petition at 78-79. The Board has
consistenily held that “[i]t is not enough to simply reiterate cemments made te the permitting
authority.” Knauf £, 8 E.A.D. at 127 (citing In re LCP Chemicaly - New York, 4 E.AD. 661, 664
{EAB 1993)). Instead, Petitioners” burden is “lo explain why the permitting anthority’s response
to those objections {for example, in a response to comments document} is elearly erronecus or
otherwise warrants review.” Id. (citing In re Kawaihae Cogeneration Project, TE.AD. 107, 114
(EAB 1997)).

Petitioners offer no new argument to carry their burden. They complain that JEPA’s
explanation is inadequate, but demand only that the agency “give more reasons” as to why the
PM limits from the three cited permits do not constitute BACT, Petition at 78, Petitioners are
confused as to where the burden lies. IEPA stated that these limits — for preposed facilities — do
not establish BACT because they have not been demonstrated te be achicvabie, as tequired by 40
CER. § 52.21(b)12). After receiving this factually supported explanation, it is the Petitioners’
burden to show this finding was clearly erroneous or contrary to law. Petitioners offer no
evidence to do so and, thus, the Petition must fail as to this issue,

B, IEPA Employed a Reasonable Approach te Controlling
Condensable PM Emissions.

Petitioncrs next attack the Permit condition requiring Prairic State 0 re-evaluate and

potentially tighien the total PM limit based on actual operating data, Petition at 79-80,
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Petitioners claim that this condition violates the CAA despite the Board’s prior approval of such
an approach in AES Puerto Rico. Two argumcnts are offered to overtum the Board’s precedent:
{1} thc AES Puerto Rico decision is six years old and substantial experience relating to the
contrel and measurement of condensable emissions is improved; and (2) the CAA requircs
BACT lirnits to be set prior to construction and, apparently, not revised upon the consideration of
actval operating data. Pctition at 79-80. Neither argitrment, however, demonstrates that JTEPA’s
approach to regulating total PM emissions was clearly erronecus or contrary to law, and
Patitioners do not raise important pelicy concerns that warrant the Board's review,

1. [EPA acted rationally in light of the limited data available,

To establish a total PM Limit, JEPA explored the vniverse of data available on the control
of filterable and condensable PM emissions. After an extensive review, TEPA recognized that
because of “the limited data that is available on the rates of condensable ernissions from
pulverized coal boilers, especially new boilers burning Illincis coal which are equipped with
high-efficiency SCRs,” it could not establish with certainty the levels of total PM controi
achievable at Prairic State. Project Summary at 12 (INTV Ex. 2); see Permit Application, App.
C at C-30 to C-31 (citing AES Puerto Rico. 8 EAD. at 328} (INTV Ex. 6); Letter from Dianna
Tickner, PSGC, to David Kolaz, [EPA at 7-8 {June 21, 2004} (INTV Ex. 69}). Faced with this
limited data, and the legal duty to establish BACT limits, IEPA set a stringent [ilterable PM limit
in the draft Permit and determined that control of sulfuric acid mist would serve as a surrogate to
control condensable emissions. Project Summary at 12 (INTV Ex. 2).

During the public comment period, however, EPA Region ¥V commented that IEPA
needed to establish z total PM BACT permit limit that included both filterable and condensabie
emissions. RS No. 159 at 73 (INTV Ex. 4). In specific response to EPA’s comment, IEPA

established a total PM limit in the final Permit, [d. (see infra at 133 for a discussion for how
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IEPA caiculated the total PM BACT limit). Importantly, IEPA did not stop there. The agency
also required that the total PM limit be made more stringent if actual operating data reveals that a
lower limit is achievable on a continual basis, Permit Condition 2.1.17 {(INTV Ex. 1).

This is the exact same fact pattern that was approved in AES Puerto Rico, with the
exception that the permit in AES Puerto Rice allowed the facility to make the total PM limit less
stringent over time. AES Puerte Rico, 8 E.AD. at 349 (citing Hadson, 4 E.AD. at 201).7
Recognizing the paucity of data on condensable PM emissions control, the Board stated in that
decision that while there is “some uncertainty as to what emission limit was achievable | .. the
nse of an adjustable limit, constrained by certain parameters, and backed by a worst case air
quality analysis, is a reasonablc approach.” 7d. This is the same approach [ollowed by IFPA.™
Clearly, that approach is reasonable and will ensure that Prairie State achieves the maximum
levels of PM emissions reductions possible.”

Despite this clear Board precedent, Petitioners contend that “substantial expericnce™
regarding the control and measurement of condensable PM emissions has been gained since the

Board’s previous approvals of this approach. Petition at 79. To support this assertion,

7 AES Puerto Rico’s original total BACT limit of 0.015 Ibs/mmBtu was not achieved
during the performance study and, thus, the permit was revised to establish a new total BACT
limit of 0.03 Ib/mmBtu. Letter from Walter Mugdan, EPA Region IT, to Carlos Reyes, AES
Puerto Rico, L.P. (Aug. 10, 2004) (INTV Ex. 71).

* The Application explained that 0.05 Ib/mmBtu was thc emission rate used for total PM
in conducting the worst casc air quality analysis, Permit Application, App. B at Attachment B-1,
App. C at C-31 (INTV Ex. 6).

* This is further gnarantecd by Permit Condition 2,1.6.a, which requires Prairie State to
operate at ali times in 2 manner to minimize emissions.
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Petitioners tefer again only to the three unconstructed facilities’ discussed above and
Northampton. fd. As discussed above, these three unconstructed facilities do not have operating
data to demonstrate the achievability of these limits. JEPA found that these limits “do not
provide a reliable basis te set [a total PM BACT] limit.” Project Summary at 12 (INTV Ex. 2).
Petitioners offer nothing to refute this.

With respect to the Northampton plant, Petitioners describe it as a similar facility that is
meeting a total PM limit below Prairie State’s limit. Petition at 79. Petitioners admit, however,
that IEPA addressed this claim in the Responsiveness Summary., There, [EPA concluded that,
based on the West Virginia Department of Environmentzl Protection (“DEP's™) analysis, the
testing at Northampton did not measure total PM, only filterable PM. RS No. 171 at 78 (INTV
Ex. 4}, Petitioners simply disagree with this conclusion and subinit a 2001 memeo from a staff
member at Pennsylvania’s DEP that purports to show that source testing at Northampton
included both filterable and condensable PM, Again, as noted in [EPA’s Responsiveness
Summary, West Virginia locked at the 2001 testing summatized in this memo and determined
that the “compliance testing was conducted using a modilied Method 3, This testing technique
does not measurc condensable PM 0. See West Virginia DEP’s Addendum to the Preliminary
Determination/Fact Sheet for Longview Power, LLC at 8 (Dec. 4, 2003) {attachment to Email
from Dianna Tickner, PSGC, to Chris Romaine, IEPA (Jan. 3, 2005 11:33 a.m.) (INTV Ex. 47).

Regardless, the Northampeon facility is not similar to Prairie State; Northampton burns
anthracite coal in a circulating Muidized bed boiler system, See West Virginia DEP’s Responsc

to Comments No. 1 for Longview Power, LLC at 27 (INTV Ex. 70). The type of coal and the

& Again, Petitioners mistakenly state that there are four permits with permitted total PM
limits below Prairie State’s limit. As discussed above, there are only three unconsiructed
facilities identified by Petitioners that fit this description. See supra at 144 n.72.
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type of boiler system are two substantial distinctions from the Prairie State facility. The Board
has previously held that a permitting authority did not commit clear error by not considering a
fFacility wsing a pulverized coal boiler when conducting a BACT analysis for a facility that would
use a circulating fluidized bed becunse the twe facilities were not “similar source[s).” fr re
Inter-Power of N.Y., Inc.,, 5 E.A.D. 130, 146 (EAB 1994). Certainly, the inverse should hold true
as woll. Therefore, even if it were true that Northampton was meeting a total PM limit that is
lower than Prairie State’s limit, the data still would not establish that a lower limit is achievable
at Prairie State or that it was clear error for IEPA not to consider this facility in its BACT
analysis. As the Board has previousiy held, it is not enough to show certain sources were not
consulted. “For a remand, there must be a compelling reason to belicve that the omissions led to
an erroneous permit detcrmination — in other words, that they matcrially affected the quality of
the permit determination.” Mecklenburg Cogeneration, 3 EAAD. at 494 n.3. Petidoners may
disagree with West Virginia's and IEPA’s conclusions, but they have added nothing new to show
[EPA’s PM BACT determination was clearly erroneous.

2. The pre-construction BACT limit complies with the CAA.

Petitioners’ second attack against IEPA’s approach to regnlating condensable emissions
is that the CAA requires a pre-construction BACT limit, and that the Permit violates this
requirement by allowing the BACT limit to be adjusted over time. This argument containg lwo
fatal flaws. First, it ignores the fact that the Permit, in fact, contains a BACT limit for total PM
that was established after [EPA’s review of available data. 7. at 77, No, 168 (INTV Ex. 4)
{“The issued permit ... also containg a BACT limit for total PM, 0.035 lb/munBtu, which js
subject to further evaluation and lowering based on actual perfermance data.”). Prairie State

must comply with this limit at all times, including during the optimization period. The fact that
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Petitioners may disagree that the limit represents BACT does nothing te change the fact that a
BACT lirnit 15 in place,

Second, Petitioners’ argument simply disregards the Board's previous holdings that
approved adjustable BACT limits without offering any rationale for why these cases are
inapplicable. To recap, in the present case, [EPA set 4 BACT limit based on the limited data
available, and that limit was supported by a worst case air quality analysis. Id. at 82, No. 180,
[EPA then included a requirement that this limit be revised downward (more stringent} based on
three years of actual operating data. Permit Condition 2.1,17 (INTV Ex. 1). Except for the fact
that the Permit in AES Puerto Rico allowed the total PM limit to be revised upwards (less
stringent) via an administrative permit change, this is exactly the same situation the Board
approved in that case. AES Puerto Rico, 8 E.AD. at 349. The Board has upheld a similar
approach in at least two other decisions. See Steel Dynamics, @ E.AD. at 189-91 (finding no
clear error where the permitting autherity failed to explain its derivation of the total PM limit,
but where it was obvious that the limit was based on & review of available data, supported by a
worst-case air quality analysis, and was subject to adjustments in accordance with actual
emissions). Hadson, 4 E.AD, at 291 (finding that a permit condition aliowing for the periodic
downward adjustment of a NO; BACT limit was reasonable). Pctitioners’ second argumant
directly contradicts these holdings without explanation.

C. TEPA’s Explanatton for the Total PM Limit Was Plainly
Adequate,

Petitioners next argue about the amount of detail TEPA provided to cxplain its PM BACT
analysis. Petitioners contend that “IEPA must conduct a top dewn BACT analysis for total
PM/PM 10 and rebut the presumption that BACT for Peabody [sic] is a PM/PM10 emission rate

no higher than 0,018 Ib/mmBtu.” Petition at 81. Contrary to Petitioners’ wishes, this is not what
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is required by law. The Record reveals that, based on the available data, IEPA conducted an
adequate BACT anaiysis, arrived at a reasonable emission limit with the requirement to adjust
that limit if actual data showed an adjustment was necessary, and clearly articulated this
rationale. Such an approach is reasonable and legally supported.

First, as discussed above, Petitioners are mistaken when they claim that IEFA must rebui
a presumptive BACT limit. Because BACT is a case-by-case analysis, there is no such thing as a
presumptive BACT limit.” See supra at 144-45. Furthermore, permitting authorities are not
required to perform a “top dewn” BACT analysis in order to establish valid BACT limits. See,
e.g., Steel Dynamics, 9 E.A.D. at 183 (“This top-down analysis is not a mandatory
methodology.”™) It is clear that what Petitioners demand is not what the law requires.

IEPA. plainly satisfied its duty to explain how it established the BACT limit for total PM
emissions. The Responsiveness Summary explains that the IEPA evaluated data from around the
country and noted the great variability in controlling PM emission rates. RS No. 163 at 76
(INTV Ex. 4) {(*| T |he extensive database of test resuits from Florida confirms signilicant
variability in the tested PM/PM 10 emissions of power plants.”), No. 164 at 76 (“Data from other
tests confirms variability in periormance.”}.

In contrast to Petitioners” unsupported argements related to the supposed advances in PM
coutrol technology, data provided during the comment pericd support 1IEPA’s total PM BACT
limit by demonsirating the high variability of PM emissions. For example, during the permitting
process, Petitioners argued that IEPA ignored certain low emission rates measured during recent

stack tests in Florida, RS No. 183 at 75-76 {INTV Ex. 4). IEPA responded, however, that the

" This is especially true for coal-fired power plants because diffcrent coals have different
televant charactetistics, such as the ash content that produces PM.
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comments disregarded other data taken from those same facilities revealing great variability in
the PM emission rates. fd.; see also Email from S, Shah, IEPA, to C. Romaine, IEPA (Apr. 26,
2005 11:24 a.m.) {forwarding Email from Deborah Nelson, Florida DEP, to Shashi Shah, JEPA
{attaching Florida's database for PM stack tests) (Nov. 4, 2004, 11:17 a.m.)) (INTV Ex. 72);
Email from Shashi Shah, IEPA, to Chris Romaine, IEPA {explaining that his review of the
Florida databases reveals the selective presentation of PM stack test data) (Nov. 12, 2004, 4:30
p.m.) ( INTV Ex. 73). To demonstrate, IEPA pointed out that individual stack tests at a single
emissions unit in Florida measured filterable PM/PM o emissions ranging from 0.0004 to 0.0211
Ib/mmBty. RS No. 163 at 76 (INTV Ex. 4). The result was similar in other stack tests around
the country, including those tests that measured both filterable and condensable emissions. fd. at
76, Nos. 164-65. 1n light of this variability, [EPA acted reasonably and prudently in setting a
BACT limit consistent with available data, but also by including an optimization period to more
accurately define the limit that could be achieved on a continual basis.

TEPA also considered the need for “an appropriate safety factor to accommaodate normal
yariation in performance when the control system is properly operated and maintained.” fd at
73, No. 158.™ Recognizing that the practical difficulties of controlling PM emissions may
require & relatively larger safety factor when compated o other pollutants (id.}, [EPA established
a filterable PM limit of 0.015% lb/mmBtu. This limit 15 consistent with the data available on
current levels of achicvable PM emissions. fd. at 73-76, Nos. 162-64; Calculation Sheet,
Attachment 2,1 (TNTV Ex, 3) {showing filterable PM litnits for recently permitted facilities

burning nen-PRB coal ranging from 0.012 to 0.02 [b/mmBtu).

" As discussed above, the use of safety factors has been accepted by this Board as a
reasonable approach to setting achievable BACT limits. Supra at 77-79,
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Next, IEPA explained that after receiving comments from EPA Region ¥V, it recognized a
total PM limit was necessary to address potential condensable PM emissions in addition to the
filterable portion. RS No. 159 at 73 (INTV Ex. 4). As discussed above, however, a major
problem with assessing condensable emission limits is the lack of data demonstrating the
emission rates that are achievable on a continnal basis, Recognizing this, IEPA had to turn to
alternative methods for estimating the amount of condensable emissions that could be removed.

Noting that a 0.05 Ib/mmBtn total PM cmission rate, taken from AES Puerto Rico’s
permit, had been used for purposes of the worst-case air quality analysis, and that 0.015
Ib/mmBtu of this number could be atteibuted o the filterable PM portion, [EPA determined that
haif of the remaining condensable emissions were atiributable to sulfuric acid mist emissions,
Id. at 80, No. 176. Because the WESP is expected to contrel sulfuric acid mist emissions with a
removal efficiency of 98 percent, IEPA subtracted these condensable emissions to artive at an
upper boundary of possible total PM emissions (0.05 - {{0.05 - 0013 x 2 x 0.98) = 03285 =
0.035)." Jd. at 80-81, Nos. 176-77. Again, thc Agency did not stop there. The Permit also
includes an extensive protocol for lowering this limit based on actual operating data. Permit
Condition 2.1.17 {INTV Ex. 1). As IEPA noted, “[t]his further evaluation is an essential
component of the BACT determination for total PM/PM 10 emissicns. It is necessitated by the
current state of scientific knowledge about condensable particulate emissions, total PM1G

emissions, and their control.™ RS No. 168 at 77 (INTV Ex. 4).

® Subtracting (he filterable limit (0,015) from the total limit (0.035) produces a
theoretical limit for condensable PM of (.02 Ib/mmBtu. This is the same value EPA provides in
its AP-42 document as the emission lactor for condensable PM emissions from PC botlers
burning sub-bituminous or bituminous coal. AP-42 at Table 1-1.5 {(INTV Ex, 74). This further
evidences the reascnableness of IEPA’s approach.
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IEPA not enly utilized a reasonable approach, it articulated each step of the approach.
Petitioners® dissatisfaction with JTEPA’s explanation provides no legal basis for its rejection. As
discnssed above, a very similar, if not identical, approach has been affirmed in several Board
decisions, most recently in Stee! Dynamics, In that case, after recoguizing that the permitting
antherity conducted a worst-case air guality analysis and set a reasonable limit based on
available data, subject to an adjustment based on actual emissions data, the Board found “no
clear error or abuse of discretion.” Steel Dynamics, © E.AD. at 191-92. Furthermore, it is clear
that establishing a BACT limit is a technical determination, and this Board has applied a
heightened level of deference to pecmilting authorities making such determinations:

The Board traditionally assigns a heavy butden to petitioners
seeking review of issues that are essentially techmical in naturs.
Moscow, slipop. at 9, 10E.AD. _ ; see alse In re Town of
Ashland Wastewater Treatment Facility, 9 E.A.D. 661, 667 (EAB
2001). When the Board is presented with technical issucs, we look
to determine whether the record demonstrates that the Region duly
considered the issucs raised in the comments and whether the
approach ultimately adopted by the Region is rational in light of all
the information in the record. D.C. MS4, slip op. at 15, 10 E.AD.

Teck Comince Alaska, slip op. at 22,

In light of such deference, IEPA’s approach was reasonable and was clearly articulated in
the Record, Petitioners’ argument simply offers an aiternative method to establish a total PM
BACT limit, but it lails to show that TEPA’s approach is clearly ertoneous or contrary to law. As
the Board has stated:

Of cousse, o petitioner cannot gain review of a permit merely by
presenting an alternative theory regarding a technical matter, If the
Board is presented with conflicting expert opinions, as is the case
here, we will ‘look to see if the record demonsirates that the
[permitting agency] duly considered the issues raised in the
comments and if the approach ultimately selected * # * ig rational
int light of all the information in the record, including the
conflicting opinions.”
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Steel Dynamics, 9 E.AD. at 180 n. 16 (internal citaticns omitted).

Because Petitioners have failed to show IEPA’s method was clearly erroncous, they have
failed to establish grovnds for review. This conclusion is only strengthened when considering
the Permit’s requircment to tighten the total PM limit based on real data. The Board should
affirm the total PM BACT limit as reasonable.

D Petitioners Misunderstand the Law Regarding Public Review
of a Plan to Reduce the Total PM BACT Limit.

Petitioners argue that the Permit must be remanded because the testing plan Prairie State
may develop to assess whether PM limits should be lowered is not subject to public review and
comment. Petition at 82, The only legal authority given fer requiring this plan (0 be made
available for public comment are two Board decisions: Tallmadge Generating Station, PSD
Appeal No. 02-12, slip op. at 26 (EAB May 21, 2003), and RockGen, 8 ELAD, at 553. As the
Board made clear in a more recent decision, however, these two decisions are inapplicable to the
current situation. fn re Indeck-Niles Energy Ctr., PSD Appeal No. 04-01, slip op. at 15-18 (EAB
Sept, 30, 2004),

As discussed multiple times above, there are very limited data available on the control of
condensable emissions. As a result, IEPA was forced to set a total PM BACT limit based on its
reasoned judgment of the lowest emission limit that could be achieved on a continuous basis, and
to requirc that this limit be re-evalnated and possibly tightened if actual data proved lower
emissions are possible. Permit Condition 2,1,17 (INTV Ex. 1). The re-evaluation and
optimization program requires Praivie State to develop a testing plan that includes at least tive
performance tests conducted at beth moderate and full loads. fd, TEPA must accept this testing
plan. PSGC must then complete the testing within the first three years of operations and provide

a full written report to IEPA establishing the lowest emission rate that the facility can
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continuously achieve.™ I4. If PSGC chooses not to develop a testing and optimization program,
the total PM limit will be automatically revised downward to 0.018 [bYmmBtu (id. at
2.1.17.a.ii.A), which corresponds to the most stringent total PM permic limit in the country for
this type of tacility. Caleulation Sheet at 12, Attachment 2,1, and Table 2.c {INTV Ex. 3) (PM;
Rankings). Importantly, Prairie State will be subject 1o a PM BACT litnit at all times while
operating, including during this optimization period, Permit Condition 1.4.a.1 (INTV Ex. 1),

Petitioners argue that the Beard's decisions in Tuffmadge and RockGen mandate that
testing or operating plans that affcct PSD limits, and which are developed after permitting, must
be made available for public review. The two cases cited by Petitioners, however, are factually
distinguishable, In those two cases, the permits at issue required the permittee to develop an
operating plan to minimize emissions during startup and shutdown. Once accepted by the
permitting agency, these plans were to be implemented and followed by the facility for the life of
its operations. During startup and shutdown, the faciiities were required only 1o comply with
thesc plans and were not required to comply with BACT limits established throngh the
permitting process. In such instances, the Board had little difficulty in tetnanding the permits
because it found the PSD limits were being supplanted by actions “outside of the PSI} permitting
process.” RockGen, 8 E.AD, at 554 0,22,

In the subsequent Indeck-Niles decision, however, the Board reviewed a posi-permitting
operating plan that is more similar to Prairie State’s. That case dealt with a similac requirement
to develop a startup/shutdown plan as in Talfmadge and RockGen, but the permit in Indeck-Nifes

did not allow for an exemplion from the BACT limits if the startup/shutdown plan was followed.

% This deadtine may be extended for one year, but only if Praitie State subrmits an interim
report detailing the need for additional data and commits to at least two more performance tests.
Permit Condition 2.1.17.b.ii.B (INTV Ex. 1}
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The Board recognized this important fact, noting that the plan in fadeck-Nifes was an
optimization plan, like Prairic State’s, and not a substitute for BACT limits, like was the case in
Tallmadge and RockGen. Indeck-Nifes, slip op. at 15. On that basis, the Board distinguished
Tallmadge and Rock(Gen and expressly limited the signilicance of those cases to perimits that
provided blanket exemptions to PSD-required cmission limits:

In these circumstances, it would be inappropriate to construe

Tallmadyge and RockGen as establishing bright-line rules for cach

and every case in which the PSD permit contains a

startup/shutdown emissions minimization plan. Rather, because

those decisions focused on circumstances in which emissions

during startup and shutdown were completely exempted from

BACT, they have greatest significance in that context or in cases

where serious other concerns are raised about the scope of BACT
coverage during starlup and shutdown,

fd. Of conrse, Prairic State’s Permit contains no such blanket exemption for PM emissions
during startup and shutdown, see infra at Scction XX, or during the optimization period.
Meaoreover, the Prairie State plan is not an operaling plan that will regulate facility
operations for eternity by supplanting PSD limits that were established through the permitting
process. Instead, this is an optimization program that secks to make the PM limit more stringent
if actual datz proves that it is possible 10 do so. EPA has often endorsed the nse of such plans.
See, e.p., Pennsauken County, 1988 EPA App. LEXIS at *13-14 {(upholding an optimization
condition in PSD permit that involved the perfermance of a test program, on an operating
facility, to determine ways to minimize ammonia and NOxemissions). Furthermore, the Board
has upheld permits requiring such plans even when the requirement for the optimization plan was
not part of the draft permit, and when the plan itself was not made available for public revicw.
AES Puerto Rico, 8 ELAD. at 349, As was the casc in AES Puerto Rico, IEPA responded to

public commenis challenging the validity of a total PM limit by including a new requirement in
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the final permit for an optimization plan. IEPA simply followed sound Board precedent and
Petitioners have failed to prove the agency’s actions were clearly erroneous.

The public had an opportonity to comment on the PM linit, they did so, and IEPA
responded by requiring an optimization plan to make the Permit more 1\11;:riﬂgvfznl:.Iijl The process
worked as it shonld and resnlted in a more stringent Permit. Petitioners’ desirc for an additional
round of public comments on the optimization plan is not what the law requires. The Petition

must [ail oo this count.

E. The Filterable PM Limit is BACT.

Petilioners next argue that the filterable limit does not represent BACT because several
source tests and permit limits for propesed plants demonstrate a lower limit is possible. Petition
at 82-83. This argument either ignores IEPA’s response to the data submitted or simply amounts
to a complaint that JEPA’s response is not “good enough™ to satisfy Petitioners. Petitioners’
burden, however, is to show that IEPA’s response represents a clearly erroneous finding of fact
or conclusion of law, or somehow implicates an itnportant public policy question. Because the
Petition does not add any new substantive information to refute 1IEPA’s rational explanation of
the filterable PM limit, it must fail on this count.

Petitioners offer again the same data submutted in the public comments as purported

evidence that a lower filtcrable PM cmission lnit is pn:msihhe:.32 They admit, however, that [EPA

1 As discussed above, the Board has made it clear that petitioners have no ground to
complain when a permitting agency tightens a permit Jimit in responsc to a public comment. See
supra at 97,

% Petitioners mention the recently issued permit for Newmont Mining facility in Nevada.
Data related ta this facility, however, was not submitted during the public comment period. As
discussed helow, see infra at 193, n.108, Board precedent is clear that JEPA is under no
obligation to congider or respond to such information.
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responded to these comments by offering two explanations for why the data submitted do not
establish a lower BACT limit: (1) the limits or source tests do not reflect an adequate safety
margin to account for the variability in the data; and (2) the use of PM CEMS at Prairie State
increases the rigor of the PM emission limit so that the uvndemonstrated crission limits offered
{rom other facilities are not directly transferable to establish BACT limits here, Petition at 83;
see RS No. 162 at 75 (INTV Ex. 4). Petitioners apparcntly ignore a third reason aticulated by
IEPA: that specific circumstances at other Facilities, such as boiler type or specific coal guality,
may contribute 1o those facilities reporting emission rates not achievable at Prairie State. RS No.
170 at 78 (INTV Ex. 4}. Board precedent is clear that once IEPA offers a rational response to
comments, the burden is on Petitioners to show that this response was clearly in error. See, e.g.,
LCP Chems., 4 E.AD. at 664 (“[1]t is not enough for a petitioner to rely on previcus statements
ol its objections, such as comments on a draft permit; a petitiener must demonstrate why the
Region’s response to those objections (the Region’s basis for its decision) is cleatly erroneous or
otherwise warrants review.”’},

Attempting to carry their burden, Petitioners offer three reasons why [EPA’s response is
deficient. The first is that the PM CEMS at Prairie State will not be used to determine actual
compliance, but will be used only for “compliance assurance monitoring,” While this may be
the case,® Petitioncrs do not explain why this distinction matters, In fact, IEPA itself noted this
distinetion, but explained that “[e]ven if these [CEMS] systems are only used for compliance

assurance monitoring, they will [still] potentially increase the rigor of the PM emission limit sct

% As discusscd in detail below, EPA has formaily recognized and approved PM CEMS
for usc as compliance assurance monitors. See fnfra at 104,
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for the boilers.” RS No, 162 at 73 (INTY Ex. 4). Petitioners offer nothing to refute this accnrate
statement and, thus, fail to catry their burden.

Furthermore, IEPA’s fustification for increased scrutiny when setting a PM BACT limit
that will be monitored by CEMS is consistent with EPA’s position on this point. EPA has
recognized that the variability seen in PM emissions data from stack tests should be considered
when trying to establish a BACT limit that will be ruonitered with PM CEMS. As the Agency
stated during its mlemaking for the PM CEMS performance specification and test procedures,
promulgated at 69 Fed. Reg. 1786 (Jan. 12, 2004}

PM CEMS can be sensitive to emissions variability on a real-time
basis. Neither periodic shori-term mannal Lesting nor operational
parametric monitoring would provide an adequate picture of this
variability for standard setting purposes, Only PM CEMS data
collected over a relatively long period of time would provide data

sufficient for the statistical analyses necessary for establishing
achievable continuous compliance emission limits.

Current Knowledge of Particulate Matter (PM) Continuons Emission Monitoring, EPA - 454/R-
00-038 at 5-6 (Record cite: A-2001-10-T1-A-2) (TNTV Ex, 75). This rationale applies equally 1o
the undemonstrated permit limits offered by Petitioners.

Given this rationale for why undemonsirated permit limits and source tests data cannot
divectly establish an emnission limit that will be monitored by a PM CEMS, it is not clear why
using CEMS for compliance assurance purposes, as opposed to determining actual compliance,
makes the duta any more transferable. CEMS provide continous data to verify the facility is
operating propetly and cnsure the prompt repait and reporting of any malfunction. In this sense,
it is inconsequential whether CEMS are used for compliance determinations or compliance
agsurance monitoring; they have the same effcet when evaluating whether data from another

facility can be transferrcd to Praitie State. A similar safety factor must be added to data trom
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other facilities to account for the “real time™ measurement of PM emissions on a continuai basis.
Petiftoners fail to offer any rational reasen why [EPA’s explanation is clearly erroneous.

Petitioners’ second argument is that IEPA’s “safety factor theory™ is flawed becanse the
variability seen in PM data at other plants is caused by those plants using different (ypes of coal.
Petitioners argue Lthat Prairie State will not experience this variability because it is a mine-mouth
facility and will use the same type of coal, thus, a safety factor is unmecessary, This argument is
unproven and untrue. The only “evidence” offered to show that the variability seen at other
facilities is due to burning different coal is a Department of Energy website that summarizes
monthly deliveries of fossil fuels to non-utility generating facilities. Petition at 84. Petitioncrs
makc no attcmpt to show that any of the examined facilities were burning different fuels on the
days source tests revealed high variability in the reported emissions. Conseguently, Petitioners®
argument is woefully inadequate. It is Petitioners’ burden to prove their case. Neither the
Board, TEPA, nor PSGC has a duty to track down coal quality data to refute or verify Petitioners’
theory regarding the variability of PM emissions. IEPA already reviewed this information and
concluded that the vartability wairanted the use of a safety factor when asscssing PM source tests
data. RS Nos. 163-64 at 76 {INTV Ex. 4).

Tust as Petitioners have failed to support their theory regarding the use of different coals
at other facilities, they have aiso failed to prove that the coal burned at Prairie State wili be so
similar in quality as to eliminate the need for a safety factor. In fact, with respect (¢ the sulfur
content, Petitioners acknowledge that the coal used at Prairie Statc will vary. Petition at 34; see
aiso RS No. 107 at 51 (INTV Ex. 4) (responding to Petitioners’ comment that “[t]he mine will

produce a range of coal quaiities.”). Onc may question how Pelitioners can be so certain that the

sulfur eontent of the coal will vary greatly, while at the same time be cqually certain that the ash
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content will remain uniform, and make both assertions without cites to actual coal quality data.
In any event, Petitioners have not established clear error by TEPA.

Petitioners” final attack on IEPA’s explanation for the filterablc PM limit argues that
IEPA i3 not authorized {0 apply a safety factor to source tests from other facilities because the
current Permit is distinguishable from one of the many cases in which the Board authorized a
safety factor — Steel Dynamics, 9 E.A.D. at 188. This bizarte argument rests on the premise that
a safety factor is acceptable only if the Permit aiso requires the most stringent PM limit ever
imposed. Petition at 83. Clearly this is not the case. Petitioners simply ignore the many other
Board decisions that recognized the validity of a safety factor on facts dissimiiar to Steel
Dynamics. See supra at 77-79. Beyond this misplaced reliance on Steel Dynamics, Petitioners
merely reiterate their argument that IEPA did not explain in greater detail the safety factor that
justified its rejection of lower theoretical limits. IEPA did, bowever, cxplain its rationale in
detail. And, as discussed numerous times before, it is Petitioners” burden to cxplain why [EPA’s
use and justification of a safety factor is a clear error in fact or law. Becausec they have not
carried this burden, Petitioners’ argument must fail.

F. IEPA’s Enforcement Approach is Reasonable and Will Be
Effective.

Pelitioners also argue that the current enforcement scheme does not guarantee
compliance with the Permit’s PM [imits. Three reasons are given for why the PM limits are not
enforceable: (1) compliance stack testing 18 not frequent enough to ensure continual compliance;
(2} although PM CEMS arc required for compliance assurance purposes, they are not required
for actual compliance demonstration; and (3) Petitioners could not locate any Permit conditions

requiring Prairie State to define and nraintain the relationships between the appropriate operating
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conditions and the PM emissions. Petition at 83-86. As discussed below, these arguments arc
without merit.

At the outset, it is important to recognize thai the Permit’s enforcement scheme is multi-
layered, with each requirement working together to ensure compliance. First, periodic stack tests
are required to determine compliance with the PM emission limits. Permit Cendition 2.1.8
(INTV Ex. 1). During such tests, operating parameters arc also established and the facility is
reqquired to record and report them to IEPA. fd, at 2.18i(c)(ii) and 4.2{¢). Then, the Pcrmit
requires Prairie State to install and maintain systems to monitor these operating conditions
during normal operations (id, at 2.1.10(c)}, to keep records of the operating conditions (#d. ), and
report deviations from the standard operating conditions to IEPA (id. at 2.1.12, 2,1.13, 4.3, and
4.5). Finally, PM CEMS are also required for compliance assurance monitoring purposes. fd. at
2,1.10(d); see also RS No. 160 at 74 (INTV Ex. 4) {explaining the relationship betwecn the stack
tests and the PV CEMS), This scheme provides IEPA with mwltiple methods to ensure
compliance with the PM limits. Despite these measures, and without any legal anthority in
support, Petitioners demand more,

1. Prairie State’s stack testing requirements will ensure
continuous compliance.

Petitioners’ first argument against the enforceability of the PM limits contends that the

required periodic stack testing will not assure compliance on a continual basis.* Petitioners

8 part of Petitioners” argument appears to be that IEPA is deferring testing requirements
until the Title ¥ permit that PSGC must obtain at a later date. Petition at 85, The basis for this
allegation is an IEPA response explaining that certain tests desired by Petitioners are
“inappropriate for the construction permit.” RS No. 175 at 79 (INTV Ex. 4), Petitioners latch
onto this one excerpt as purported evidence that [EPA is foregoing certain testing necessary to
enforce PSD limits. As explained in the text above, however, this is entirely untrue. The Permit
contains multiple layers of cnforcement measures to ensure this PSD Permit's linvits are
ciforced. Fd. at 74, No. 160. Petitioners’ contrived argument is without merit.
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assert that stack tests are (oo infrequent and will not acenrately represent emissions duting
routine operating conditions. Pctition at 85-86. IEPA responded to these exact allegations in the
Responsivencss Snmmary, Petitioners simply ignere these valid and rational responses,

In the Responsiveness Summary, IEPA first described the sufficicncy of the required
number of stack tests, and then discussed how PM CEMS will be used to assure compliance. RS
No. 160 at 73-74, No. 161 at 74-75, No. 175 at 79-80 (INTV Ex. 4). The Agency also explained
the requirement that stack tests be conducted at or near capacity so that the pollutant control
systems are tested under extreme operating conditions, giving comfort that if emission limits can
be met during stack tests, they should be met at other, less strenuous times. fd, at 74-75, No.
161. Farthermore, IEPA explained how operating conditions are established during the stack
tests, that these operating conditions will be centinuously monitored, and that the facility is
required to operate consistently with those conditions during normal operations. Id. at 74-73,
Nos. 160-61.

This response is reasonable. As discusscd previously, Petitioners must do more than
simply reiterate their comments. Knaaf !, 8 EA.D. at 127, Their burden is to explain why
[EPA’s explanation is factually or legally insufficient, . Petitioners offer nothing to carry this

burden.

2. The use of PM CEMS for compliance assurance moniloring
is reasonable.

Petitioners next arguc that PM CEMS should be used to demensirate compliance. As the
Permit stands now, PM CEMS are required “for the purpose of compliance assurange
monitoring.” Permit Condilion 2.1.10.d (INTV Ex. 1), This role is not without justification. As
IEPA explained in the Respensiveness Snmumary, PM CEMS are used in this manner,

because of the limited experience with such monitoring systems,
especially for boilars with high-efficiency S0y scrubbers and high-
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moisture lcvels in the stacks. This will likely prevent use of PM
continucus monitoring systems that rely on optical principles to
quantify the level of PM in the exhaust. It also means that
significant uncertainty may be inherent in the correlation curve(s)
developed with the system that is selccted. This will certainly be
the casc if condensable PM is converted into filterable PM in the
monitoring system, so that the systems measure more than
filterable PM.

RS Ne. 174 at 79 (INTV Ex. 4).

Clearly, JEPA articulated a reasonable rationale for vsing PM CEMS in the chosen
manner. This rationale is supported by language in the Preamble to EPA’s performance
specification and test procedures for PM CEMS, as premulgated at 69 Fed. Reg. 1786 (Jan. 12,
2004). Although that rulemaking was intended to apply to situations where an agency required
PM CEMS for compliance demonstration purposes, EPA specifically “recognize[d] the
advantages of using PM CEMS as an indicator of compliance™ for the purposes of compliance
assurance monitoring, 69 Fed. Reg. 1786, 1789 (Jan. 12, 2004). Furthermore, EPA stated that,
“[w]e do not rule out the possibility that PM CEMS may not be appropriate for cerfain source
operating conditions or emission characteristics™ and “PS~11 and QA Procedure 2 do not
prohibit the usc of PM CEMS as indicators of contro! device performance or emission levels to
satisty the requirements of part 64 [compliance assurance monitoring requirements].” 69 Fed.
Reg, 1790-91. There is no doubt that EPA recognized that PM CEMS may be more appropriate
for compliance assurance purposes due to the high variability seen in PM cmissions data, See
supra at 161 (recognizing that the variability in PM stack tests data warrants that such data
shionld not be used te establish emission iimits that must be continually met, as monitored by PM
CEMS). Clearly, EPA believes that the use of PM CEMS for compiiance assurance monitoring

is an appropriate and reasonable use of this technology.
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In response, Petitioners offer no legal arguments or evidence to refute TEPA’s rationale,
even though it is their burden to do s0. Instead, Petitioners simply request that the Permit be
remanded “to clarify that the PM CEMS can be used to determine compliance with the filterable
PM/PM IO limit.” Petition at 86. Petitioners’ unsupported request is not what the law requires.
Petitioners must explain why IEPA’s decision to nse PM CEMS as compliance assurance
moniters is clearly erroneous Or contrary to law, Because they cannot and have not made this
demonstration, the Petition must fail on this count.

3. The Permit requires Prairic State to define proper operating
conditions and continuously operate under such conditions.

Finally, Petitioners claim that they cannot locate any Permit conditions requiring Prairie
State to define the relationship betwecn the monitored operational data and PM emissions, nor
can they find a condition requiring Prairic Statc to be operated at oplimum conditions.
Petitioners, however, simply do not accept the ritiple, interrelated conditions that render the
PM limit enforceable. As discussed above, the Permit contains requirements for PSGC to report
operating conditions during stack tests — thus establishing the relationship between proper
operating parameters and emissions — and to install monitoring devices to cnsure these
couditions are maintained. See supra at 163 (discussing Permit Conditions 2.1.8 and 2.1.10).
These conditions will be correlated to specific emissions rates, which will be integrated into the
compliance assurance monitoring plan as part of the facility’s required Title V permit. CEMS
are requited to ensure Prairie State operates continuously at these levels. The Permit requires
that all of this must be reported to IEPA. Permit Conditions 2.1.8.c. 2,1.12, 2.1.13, 4.2.¢, and 4.5
{INTV Ex. 1). Plus, the Perniit contains an indcpendent requirement that the facility be operated
in such & manner as to minimize ermissions at all times. 24, at Condition 2.1.6. Everything

necessary to determine compliance with the PM limits is contained in the Permit. Defining the
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“relationship™ is a function of CAM, which will be developed in the Title V permit. The Petition

must fail on this count.
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X111, DRY COOLING IS NOT BACT.

Petitioners argue that TEPA did nol conduct and decument a reasoned analysis in
rejecting dry cooling as BACT for Prairie State. The argument fails because [EPA’s analysis
was appropriate. Petitioners have not met their burden of showing that [EPA’s response to
comments about dry cooling was clearly erroneocus or otherwise warrants review. Petitioners
merely repeat the comments and argue in vain that IEPA failed to substantiate its response.

The Record reflects that IEPA carefully considered the comments with respect to dry
cooling:

These comments do not provide an adequate basis to require dry
cooling for the proposed plant. Dry cooling is certainly a
demonstrated technology. However, use of dry cooling in areas
where water resources are limited and the relative humidity is low
{e.g.. weather conditions in which wet cooling would consuine
comparatively more water), does not demeonstrate that dry cooling
is appropriate for the proposed plant. This is because of the
additicnal power required by dry cooling and its effect on the
energy efficiency of the proposed plant, which are overlooked by
this comment. The additional power required for dry cooling
would act to increase emissions of pollutants other than PM. T dry
cooling would lower the plant’s cfficiency by more than a few
percent, the net effect of using dry cooling would also be 1o
increase cmissions of PM, as well as other pollutants, As such, dry
cooling is a less-effeetive technelogy as related to ernissions
because its use would act to increase overall emissions of
pollutants and CO; from the plant.... While technically feasible, it
is ot appropriate to be required of the proposed plant.

RS No. 246 at 11011 {INTV Ex. 4). IEPA’s response was sufficient to articulate the basis of its
decision, which is all that is required. See, e.g., Kendafl New Century, slip op. at 13-14 n.13
{(declining to grant review where agency’s general explanation in its response to comments was
sufficient to articulatc the basis for its decision). TEPA's decision is also consistent with the
decision the Michigan Depariment of Environmental Quality reached in a similar situation. See

In re South Shore Power, LL.C., PSD Appeal No. 03-02, slip op. at 27 (EAB June 4, 2003)
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{denying review where Petitioners failed to respond to permitting agency’s explanation of the
myriad of factors “that supported its decision to approve wet rather than dry cooling™.%

Petitioners’ sole argument is based on their mistaken view as to IEPA’s obligation to
respond to commeents. Petitioners believe TEPA was required to discuss dry cooling exhaustively
in the Responsiveness Summary. That view is inconsistent with previous decisions by the
Board, See NE Hub Partners, 7 E.AD, at 583 (response does not bave to include detailed
findings and conclusions), Meckienbiurg Cogeneration, 3 E.A.D. at 454 n.2 (“[Plermit issuer
does not commntit clear error if it carefully considers the potentially transferable technologies in
the context of a particular project ... but its level of consideration on or documcntation
nonetheless falls short of maiching the level that would be expected, for example, if the permit
issuer were rejecting a top technology.™); Steel Dynamics, 9 E.AD. at 193-95 (rcjecting
argument that response was conclusory and lacking in any supportive data or aralysis in the
adiministrative record where Petitioners did not given adequate reason 1o question agency’s
decision).

Petitioners fail far short of their burden. They have not established any error, much less a
clear error that materially affected the permit decision: “For a remand, there must be a
compelling reason to believe that the omissions led to an erreneous permit determinatton — in

other words, that they materially affected the quality of the permit determination.” Mecklenburg

% It is also worth noting that EPA determined that dry cooling is not the best technology
available in ils Clean Water Act § 316(b} rulemaking. 66 Fed. Reg. 65256, 65282 (Dec. 18,
2001), EPA addressed the same factors cited by YJEPA. EPA estimated that the energy penalty
of a dry cooled plant in a hot environment at peak summer conditions could be as muoch as 19.4
percent. EPA concluded that the cost of dry cooling is more than three times the cost of wet
cooling. The capital costs for construction and the operating costs are significantly higher than
the comparative cost for wet cooling systems, As a result of its study, EPA concluded that dry
cooling does not represent the “best technology available™ for minimizing adverse environmental
impacts,
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Cogeneration, 3 B.AD. ut 494 n.3. Petitioners have failed to show that the permit determination
was materially affected by the alleged lack of supporting information. “A rule of reason
proportionate to the techmology’s track record neccssarily governs how much detail and
documentation must go into consideration of a particular technology.” Id. Petitioners’
comments did not prove that diy cooling is the technology of choice. Pointing to a few examples
where dry cooling has been selected (apparently for reasons other than BACT) did not

necessitate a more detailed response by [EPA.¥ Review of the Permit on this ground should be

denied,

% To PSGC’s knowledge, no facility has been required to use dry cooling as a result of a
BACT analysis.
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X1V, CULPABILITY ANALYSES ARE PROPER UNDER CAA,

Relying on the wrong modeling, Petitioners claim that emissions from Prairie State will
cause or contribute to viclations of the NAAQS and, therefore, it was legal error for IEPA to
issuc the Permit, To support their position, Petitioners argue that the December 9, 2003
modeling predicted exceedances of the SO2 and PM NAAQS and that the nuse of cuipability
analyses to address those exceedances is contrary to the CAAY Petitioners also argue that
IEPA’s response to comments 10 that effect was post hoc rationalization. According to
Petitioners, this is an important poelicy issue that warranis review by the Board. In general,
Petitioners repeat their cornments and do not show that JEPA’s response is erroneous.

IEPA did not commit legal ervor in issning the Permit to PSGC, The relevant modeling
and culpability analysis, conducted consistent with EFA and IEPA regulations ard policy, show
that emissions from Prairie State will not cause or contribute to a NAAQS violation, This 1s also
not an important policy issue waTanting review as the Board has considered and rejected similar
arguments in the past. See, e.g., AES Puerto Rice, 8 ELAD, at 343-44. Therefore, review should
be denied.

A. IEPA’s Decision Was Rational and Supported by EPA
Regulations and Policy,

TEPA evalualed the NAAGS modeling and culpability analyses submitted by PSGC and
performed ils own modeling for confirmation. See, e.g., RS Nos. 264-265 at 119-20 (INTV Ex.
4Y; Project Summary at 17-22 (INTV Ex. 2). TEPA concluded that emissions from Prairie State

will not canse or contribute to a NAAQS viclation. RS Nos. 264-2635 at 119-20 {INTV Ex. 4).

57 As the name suggests, a “culpability analysis” determines which source or sources are
causing or contributing significantly to an exceedance predicled by modeling, They are used to
deterrnine whether the source at issue (here, Prairie State) is causing or contributing to the
excedance.
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Petitivners attempt to cast doubt on IEPA’s determination by relying on the modeling submitted
to IEPA up to December 2003 and ignoring the corrected modeling submitted in July 2004 in
response to comments. Petition at 90. The 2004 modeling supersedes the previous modeling
and demonstrates compliance with the NAAQS consistent with EPA’s and IEPA’s requirements.
Modeling Addendum 2 (INTV Ex, 76).

To assess the impacts of emissions from Prairie State, PSGC conducted several modeling
rns throughout the permitting process as new information was received. Modeling was first
sibmitted with the original Application in October 2001. It was superseded by the modcling
subrnitted with the October 2002 Application, which responded to questions from [EPA on the
first Application. Throughout 2003, PSGC submitted further revisions to the modeling as new
information was provided or requested by IEPA. The 2003 moedeling culminated in the
December 9, 2003 submission, which incorporated the shori-term emission rate for SCs.

[EPA reviewed the modeling submitted by PSGC and performed its own modeling to
confirm the results, TEPA presented its evaluation of PSGC’s modeling in the Project Summary
issned with the draft Permit. Project Summary at 17-22, During the comment period, PSGC was
made aware of concerns with the modeling. See. e.g., Dytnegy Comments (INTV Ex. 77),
Commenters expressed concerns about the emissions inventories used in the modeling and
pointed out that the incorrect anemoineter height for the metecrological data had been vsed. 4.
PSGC worked closely with TEPA ¢ correct any concerns with the emissions inventories. See,
e.g., Bmail from Jeff Sprague, IEPA, to Dwain Kincaid, Kentuckiana (May 24, 2004 at 4:11
p.m.) (INTY Ex. 78) {enclosing spreadsheet of SO, mnventory with corrections by [EPA). PSGC
revised the modeling with the correct anemometer height and revised inventories and submitted

that modeling in JTuly 2004, See Modeling Addendum 2 (INTV Ex. 76).
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The July 2004 modeling did predict exceedances of the short-term SO, NAAQS. Id. at 7.
The modeling did not predict exceedances of the PM NAAQS.™ See id. at 10. For SO, PSGC
performed a culpability analysis and demonsirated that Prairie State would not cause or
contribute to the exceedances. Id. at 7-9. Modeling Addendum 2 sets forth the process PSGC
followed in the culpability analysis. fd. PSGC identified all the receptors (spatially and
temporally} where exceedances were modeled (7.¢., high-second-high concentrations in cxcess of
the NAAQS) taking into account background.® PSGC next identified the rceeptors (spatially
and temporall y) where emissions from Prairie State caused modeled conecentrations of 4,99
ug/m® or greater.m Finally PSGC compared the receptors where cxccedances were predicted to
the receptors where concentrations due solely to emissions from Praicie State exceeded the SIL.
As the evaluation shows, the receptors did not coincide; thus demonstrating that Prairic State was
not culpable for the NAAQS exceedances. fil. Petitioners have not shown, nor attempted to
show, that the corrected modeling is in error, Instead they argue that the culpability analysis is

contrary io the CAA.

B While excesdances of the PM NAAQS were predicted based on the modeling
submitted through the end of 2003, the modeling did not predict any exceedances when it was
rerun with the corrected anemometer height and emissions inventories. See Modeling
Addendum 2 (INTV Ex. 76).

% Petitioncrs confuse the usc of the high-second-high modeled concentration to
determine compliance with the NAAQS with the use of the source’s maximum predicted
concentration to compare to the STL. As explained in Modeling Addendum 2, in determining
whether Prairie State would contribute to a modeled violation, the maximum concentration
attributable to Prairie State at the receptor and time of the modeled cxceedance is what is
relevant and is what was considered in determining that the facility will not contribute to a
violation. Modeling Addendum 2 at 8-9 (INTV Ex. 76). Petitioners incorrectly assert that the
second highest concentration attributable to Praitie State was used in the cuipability analysis.
See Petition at 95,

* The 24-hour SO; Class 11 SIL is 5 pg/m?,
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B. IEPA’s Allowance of a Culpability Analysis o Demonstrate
Compliance with the NAAQS is Consistent With the CAA.

Petitioners argue that IEPA cannot lawfully apply “significance” levels to determine
whether or not emissions from Prairie State will contribute to a NAAQS viotation (i.e., a
culpability analysis). Petitioners assert that this is an important policy issuc the Board should
review. Their argument is based on a novel and strained interpretation of the CAA and
completely ignores the 25-plus years of EPA regulations, gnidance, policy, and practice
interpreting and applying the CAA in a contrary fashion, See, e.g., 43 Fed. Reg. 26380, 26398
{June 19, 1978); 40 C.FR. Part 51, App. S, § OLA.; Draft NSR Manual at C.52 {INTV Ex. 22).
Moreover, Petitioners” argument is not supported by the plain language of the CAA.

1. Use of a culpability analysis is consistent with EPA
guidance and regulations.

It has been EPA’s longstanding interpretation of CAA § 165(a)(3) in regulations and
guidance that a source does not “contribute to” an exceedance if its impact at the receptor is not
significant. See 40 CE.R. Part 51, Appendix W, § 11.2.3.2 (the determination of whether a
source contributes to a violation of a NAAQS is based on the significance of its temporal and
spatial contribution to any modeled violation). As succinctly stated by EPA in the 1990 Draft
NSR Manual at C.32 and cited by TEPA; “The source will not be considered to cause or
contribute to the violation if its own impact is not significant at any violating receptor at the time
of each predicted violation,” (emphasis added). This EPA position dates back to af least 1978
when the values defining significant, which were used by [EPA and PSGC, were provided. See
43 Fed. Reg. 26398 (June 19, 1978); see alse Memorandum from Richard G. Rhoads, Director,
Control Programs Development Division (MD-13) to Alexandra Smith, Director, Air &

Hazardous Materials Division, Region X, Interpretation of “Significant Contribution™ (December
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16, 19800 (INTV Ex, 79). EPA formally adopted the significant levels in 40 C.F.R., Part 51,
Appendix S, § IILA, preciscly for the purpose for which they were used here.

EPA’s longstanding interpretation is reasonable and is entitied to deference. Alaska
Dep’t invtl. Conservation, 340 ULS, at 487 {iongstanding interpretations are accorded particular
deference). IEPA’s reliance on that interpretation is reasonable and review of the Permit on this
basis should be denied.

2, Petitioners” statutory argument is flawed.

In attempting to cobble together a statutory argument to support this claim, Petitioners
distort the CAA. Petitioners cite § 110 of the CAA, which establishes the requirements for statc
impilementation plans {"SIPs") to protect NAAQS. The specific provisions cited, however,
pertain to the requirements of a 51P to address interstate impacts and do not support the position
that the CAA precludes the use of SILs in determining whether a source contributes to a modeled
viplation. CAA §§ L10{a}2)(D)(i)I} and (II). Specifically, the Petitioners cite the following
statutory language:

{2y ... Each such [SIP] shall —
(D} contain adcquate provisions —

(i} prohibiting, consistent with the provisions of thig subchapter,
any source or other type of eimissions activity within the State from
emitting any air pollutant in amounts which will —

(I» contribute significantly to nonattainment in, or interfere
with maintenance by, any other State with respect to any such
national primary or sccondary ambient air quality standards, or

(Il) interfers with measures required to be included in the
applicable implementation plan for any other State under part C of
this subchapter to prevent significant deterioration of air quality or
to protect visibility,

I
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Given the acival language of the statute and the purpose of CAA § 110G 2)DHINID —
to prevent one statc from interfering with another state’s implementation of its PSID program —
it is not surprising that the concept of significant contribution dees not appear in the provision.
In any event, there is nothing in that provision that bars the ise of culpability analyses.

3. SILs are applicable in attainment areas.

Attempting to avoid the inescapable conclusion that the use of SILs in cuipability
analyses are lawful, Petitioners argue that the use of SILs is appropriate in nonaitainment areas
where sources are required to have offsets, but not for PSD sources where offsets are not
required. Petitioners, however, are mistaken as to the effect of the SILs in 40 C.ER. Part 51,
Appendix S and 40 C.FR. § 51.165(b). The 5ILs are used to determine if sources located
cutside the nenattainment area would contribute morc than a de minimis level at any location that
does not meet the NAAQS. 40 C.FR. Part 51, App. 8 ITl(a). If a source’s contribution is less
than the SILs, PSD applics and, contrary to Petitioners” argument, no offsets arc required of that
source to obtain a permit. See 40 C.FR. § 52.21, Therefore, it would be irrational to permit the
use of SILs in determining if a source will contribute to a violation in an existing nonattainment
area whete the air gquality already exceeds the NAAQS, but not in determining if the source will
contribute to 2 violation in an attainment area. EPA apparently recognized this in establishing its
policy and regulations for determining whether or not a source contributes to a predicted
exceedance. Neither EPA nor IEPA makes the distinction Petitioners are advocating,

4. Usc of culpability analysis is not a policy issuc warranting
review.

Petitioners argue that this is an important policy issuc and therelore the Board should
consider it. The Board, however, has already considered the use of the SILs in culpability

analyses in prior cases and determined that they are acceptable, See AES Puerto Rico, 8 E.AD.
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at 343-44 {concluding that where the proposed facility has modeled impacts below the S1Ls, the
facility would not be considered a cause or contributor to a NAAQS violation); see alse Hadson,
4 E.A.D, at 261 (“EPA has a longstanding policy of using significance levels to determine
whether a proposed source will cause or contribute to an increment violation.”).*! Moreaver, this
is a site-specific analysis. Therefore, the use of SILs to determine whether a source contributes
to a modeled exceedance is not a policy issue that warrants revicw by the Board.

In sum, while Petitioners may disagree with EPA’s and [EPA’s approach, they have
failed to show that EPA’s longstanding interpretation of the CAA is clearly crroneous or contrary
to law.

C.  1EPA’s Decision Was Not a Ppst Hoc Rationalization.

Petitioners” argument that [EPA’s response s a post Aoc rationalization is contrary (¢ the
Record. As discussed above, culpability analyses have been used for years by EPA and state
permitting agencies to determine if a source contributes to a modeled exceedance, Moreover,
IEPA discussed the use of the culpability analysis in its Project Suminary issued with the draft
Permit. Project Summary at 20 (INTVY Ex. 2).

Petitioners” assertion that IEPA rejccted the modeling methodology is contrary to the
Record. IEPA did not reject the methodology vsed to demonstrate compliance with NAAQS,
The agency merely explained that 4 modeled exceedance dees not necessarily translate into an
actual exceedance because of the conservative constraints placed on the modeling, such as using
permitted cmissions instead of actual cmissions in the emissions inventory, RS No. 49 at 24-25,

No. 264 at 118-20 (INTV Ex. 4), For example, JEPA noted that the Baldwin plant actually emits

"I This refers to the requirement to demonstrate compliance with increment in § 165(a}(3)
of CAA. The language is the same with respect to NAAQS. See 43 Fed. Reg. 26398 (June 19,

1978).
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gpproximately 200,000 tons less of SOy than it is permitted to emit. See Kroack Letter (INTV
Ex. 51). IEPA discussed this issue because of its obligation to investigate and remedy modeled
exceadances, See RS No. 264 at 11920 (INTV Ex. 4). That obligation, however, does not
preclude, as sugeested by Petitioners, TEPA from issuing a permit for Prairie State if it is
satisficd that Prairie State is not contributing to the modeled violadons. 4. at 122, No, 269;
Draft NSR Manual at C.52 (INTV Ex, 22).

IEPA also does not cite page C.28 of the Draft NSR Manual, as asserted by Petitioners.
Instead, it is the Petitioners’ comment that cites C.28. [EPA cited C.52 as support for its
decision to allow the use of the SILs, consistent with past IEPA and EPA practice, to determine
if a source’s contribution is significant, RS No. 267 at 121 (INTV Ex. 4).

For the foregoing reasons, review should be denied.
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XY. 50; CULPABILITY ANALYSIS WAS NOT FLAWED,

Petitioners argue in the alternative that, assuming culpability analyses arc lawfol, PSGC’s
S0, culpability analysis was flawed and thus the Permit should not have been issued. In making
this argument, Petitioners merely repeat their comment and ignore IEPA’s response. They do
not explain why IEPA’s response is clearly erroneous or otherwise warrants review. In fact, they
argue that [EPA did not respond at all, which is clearly refuted by the Responsiveness Summary.
RS No. 271 at 123-24 (INTV Ex. 4). They also ignore the subsequent modeling submitted in
July 2004 in response 1o comments, which indicates Prairie State is not a significant contributor
at any receptor where a NAAQS exceedance is predicted, and instead focus entirely on the
December 2003 modeling.” See Modeling Addendum 2 at 8-9 (INTV Ex. 76) (showing that the
maximum emissions from Prairie State do not exceed 4,99 pg/m’, the threshold used in the
culpability analysis)y;” id., App. D, 1989 24 Hr SO2 Culp. Analysis.xls (INTV Ex, 80)
{comparison of receptors exceeding 24-hour SO; NAAQS and Prairie State emissions exceeding
4,99 pg/m®). Because Petitioners fail to refute IEPA’s response and the additional modeling,
review should be denied.

Petitioners acknowledge that IEPA summarized the comments in Response No. 270 but
still argue that [EPA did not respond to the comment. Petition at 97, Their argument completely
ignores Response No. 271, which clearly addresses the concerns raised with respect to the

December 2003 modeling:

"2 PSGC is not suggesting that Petitioners are corrcet with respect to the December 2003
maodeling, They are not. PSGC is focusing on the July 2004 modeling because it is the relevant
maodeling for IEPA’s decision us it corrected problems with the previous modeling identified
during the comment peried.

*} The short-term SO2 SIL is § pg/m.
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Prairic State’s 80, culpabiiity analysis is not “flawed” and, in fact,
the analysis demonstrates that Prairie State’s emissions will not
cause or contribute to modeled violations of the 3-hour and 24-
hour 3O; NAAQS. The coarse grid and fine grid analyses, as
performed, provide an ample basis for determining NAAQS
compliance and culpability. The “event processor” file that was
based upon 1990 meteorological data does inctude time and
receptor combinations in which the aggregate contribution of
Frairie State’s vnits exceeds the highest contributions indicated by
Prairie State in Table 2 of the December 9, 2003 submittal.
However, these contributions are for the highest concentrations at
these receptors, and not the second highest concentralions, It is the
second highest concentration that are compared with the 24-hour
SOy NAAQS and arc the basis for determining whether Prairie
State’s emisston units contribute significantly to a modeled
exceedance,

RS No. 271 at 123-24 (INTV Ex. 4).

IEPA gocs on to state that the December 9, 2003 submittal, upon which Petitioners® issue
iz based, “was later superseded by a modeling analysis dated July 12, 2004 (Prairie State
Generating Station Modeling Addendum No. 2}, that included updated SOy culpability results, as
a result of newly incorporated NAAQS inventory updates and a cotrected anemometer height for
the meteorological data sets.” [fd. As indicated above, the updated culpability analysis indicated
that Prairic State’s contribution was not significant at any receptor predicting an exceedance of
the 503 short-term NAAQS. Petitioners have offered nothing o refute the subsequent modeling
and analysis or IEPA’s response.

As TEPA clearly responded to the comment and Petitioners have not refuted that

response, or even acknowledged it or the subsequent modcling, review should be denied.
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XYL APPROPRIATE SO, EMISSIONS RATES WERL MODELED.

In their 1ast issne with respect to the SO» NAAQS modeling, Petitioners argue that IEPA
erred by not requiring PSGC to revise the short-term SO» NAAQS modeling to incorporate a
greater short-term SO» emission rate Tor the Warren G. Murray Develepment Center (“Warren
G. Murray™), Petition at 97-98. In making this argument, Petitioners again ignore [EPA’s
Response No. 271 and make a mistaken assumption regarding the SO; short-term NAAQS
modeliitg, Petitioners have failed to show, as they must, that IEPA’s response is clearly
erronecus. They have not even addressed it at all. Therefore, review of this issue should be
denied.

As indicated in Response No. 271 and contrary 10 Petitioners’ assertion, PSGC did revise
the SO cumulative NAAQS modeling to include “newly incorporated NAAQS inventory
updates and a corrected anemometcr height for the meteorclogical data sets.” RS No, 271 at
123-24 {INTV Ex. 4). The cumulative NAAQS modeling includes other SOy emission sources
in the area, such as Warren G. Murray.” Emissions information regarding the other sources
{such as emission rate, stack height, exit velocity and temperature} is normally obtained from an

emissions inventory database maintained and provided to permit applicants by the state where

* PSGC was required to do cumulative modeling to demonstrate compliance with the
S0, NAAQS because the preliminary modeling with just Prairie State’s emissions predicted
concentration above the applicable SILs. See Project Suromary at 19 (INTV Ex. 2); Permit
Application at 6-15 {INTV Ex. 6).
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the sonrce is located.”” See Modeling Urit Checklist (Draft} at 4 (May 16, 2000) (INlinois PSD
modeling guidance) {INTY Ex. 86), The database is maintained by IEPA and is what sources
reasonably rely on when doing modeling. See Appalachian Power, 135 F.3d at 802 (permitting
agency’s modeling choice will be sustained if it bears g rational relattonship to the characteristics
of the data to which it is applied), see afso Hawaii Electric, 8 E.A.D. at 106 (finding the issue of
proper location for mixing height data highly technical in nature and, thus, deference to the
porimit issoer is appropriate absent compelling circumstance);, BP Cherry Point, slip op. at 26-27
{indicating ambient air guality analysis is technical in nature and the Board generally defers to
the permitting agency on questions of technicai judgment). To respend to concerns raised at the
beginning of the public comment period regarding the inventﬂry,% PSGC worked closely with
IEPA to ensure that it was using the most appropriate data in the modeling. See, £.g., Email from

Teff Sprague, IEPA, to Dwain Kincaid, Kentuckiana {May 24, 2004 at 4:11 p.m.) (INTV Ex. 78}.

It an email from Jeff Sprague, IEPA, to Dwain Kincaid, Kentuckiana (Nov. 18, 2003
at 12:39 p.m.) (INTV Ex. 81}, Mr. Sprague indicated what SO; emission rates and exhaust gas
velocities for Watren G, Murray should be used in the NAAQS modeling:

The allowable 8Os emission rates for the BW boilers #1, #2, and
#3 should be 91.9% tons/year, 164.94 tons/year, and 82,77
tons/year, respectively. The stack gas exit velocities should be
6.58 m/fsec for each individual boiler stack,

These valucs correspend te the emission rates used in the modeling to demonstrate compliance
with the NAAQS.

* Mr. Sprague provided this information in response to a request from Dwain Kincaid for
confirmation of source infermation for Warren G. Murray, which was showing a predicted
violation of the short-term S0; NAAQS. See¢ Email from Dwain Kincaid, Kentuckiana, to Jelf
Sprague, IEPA (Nov. 17, 2003 at 7:25 p.m.} {INTV Ex, 82},
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Those concerns led to a revised inventory and revised SOz short-term: modeling that was
submitted to IEPA in July 20047 See Modeling Addendum 2 (INTV Ex. 76).

Petitioners’ argument appears to be based on the December 9, 2003 modeling and is the
samc as the comment they raised during the comment pﬂ[fﬂd.gg It is evident that they completely
disregard the revised modeling submitted by PSGC in July 2004 and referenced by IEPA in
Response No, 271, Emissions from Warren G. Murray were not included in the July 2004 SOy
short-term remodeling at all. As part of the remodeling, PSGC also reevaluated what sources
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should be included individually in the medeling by conducting a “10D analysis™ consistent

with IEPA guidance,'™ Modeling Addendum 2 at § {INTV Ex. 76). Warren G. Murray is

%7 The revised inventory approved by IEPA contained the same emissions information for
Warrent G. Murray as included in Mr. Sprague’s November 2003 email to Mr. Kincaid, TEPA
states in Response No. 271 that “the values used [by PSGC] were the highest allowable values”
from the “statewide pollutant inventory databasc.” RS No, 271 at 123-24 {INTV Ex. 4},

%8 petitioners do not specifically cite the modeling they arc questioning, See Petition at
97-98. Based on the emission rate attributed to the modeling and the comment, PSGC presume
that the modeling in questicn is that submitted on Deccimber 9, 2003.

? A 10D analysis is consistent with 40 C.F.R Part 51, Appendix W, Section 9.2.3 of
Appendix W divides sources into iwo categories, nearby and other. Nearby sources are
individually included in the modeling while other sources are assumed to be accounted for by the
background concentration and are not individually modeled. To determine what sources in the
inventory should be considersd nearby, modelers use an analysis that takes into account the other
source’s emission rate and distance from the primary source. JEPA uses a 10D analysis while
other states and EPA generally use a 20D analysis. A 10D analysis is more conscrvative than a
20D analysis {i.¢., more sources will be included in the modeling as nearby sources using a 10D
analysis). Ina 10D analysis, the distance (D) between Prairie State and the inventory sousce is
muitiplied by 10 and the result is compared to the emissions rate of the inventory source. 1f the
cmissions rate is greater than 10D, the source muost be included in the modeling. There were no
comments challenging the validily of using the 10D analysis to screen out sources in the
modeling, Use of the 10D analysis was first discussed in the Oclober 2002 Application at 6-25
to 6-26 (INTV Ex. 6) (referring to 10D analysis as 100) analysis}.

1 Email from Matt Will, IEPA, to Kyle Lucas, Black & Veatch (July 10, 2001 at 3:02
p.m,) (INTV Ex. 83} (providing [EPA’s 10-D Rule Modeling Guidelincs).
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located over 30 km away from the project and, according to TEPA’s guidance, it can be
climinated from the modeling based on a 10D analysis. See id. The results of the 10D analysis
indicated that Murray did not need to be modeled in the short-term NAAQS modeling. 7d. at
Appendix A (spreadsheets identifying the sources in the inventory and the results of the 10D
analysis). Therefore, emissions from Murray were not included in the 24-hour SO NAAGQS
modeling that was submitted in Fuly 2004. Again, because Petitioners ignore the July 2004
modeling, they do not raise, much less demonstrate, (hat the 10D analysis eliminating Warren G.
Murray from the inventory of sources modeled was flawed. That analysis makes the question of
what shori-term emission rate should be included in the modeling irrcievant,

In sum, based on the remedeling and the 10D analysis, IEPA’s decision to accept the
short-terin 3O, NAAQS modeling was not clearly erronecus, TEPA addressed the comment, and
Petitioners have failed to offer any evidence to demonsirate that IEPA’s decision was clearly
erroneous or otherwise not in accordance with the law. Review of the Permit on this ground

should be denied.
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XVIl, THE ADDITIONAL IMPACT ANALYSIS SATISFIED REGULATORY
REQUIREMENTS,

Petitioners argue that TEPA committed error by accepting PSGC’ s use of the ozone

NAAQS as a surrogate for the additional impact analysis required by 40 C.F.R. § 52.21{0). They
contend such acceptance renders § 52.21{(o) superfluous. That argument is contrary to fact and
law. In making this argument, Petitioners appear to focus solely on the October 2002
Application and ignore subsequent submissions. PSGC submitted information showing
compliance with the secondary NAAQS as just one part of a much broader additiona! impact
analysis. Furthermore, IEPA did not interpret the additional impact analysis requirement in a
manner redundant with the demonstratton of compliance with the NAAQS. Other than
misstating the facts and making a flawed legal argument, Petitioners have not refuted TEPA’s
explanation on this issue. Accordingly, review should be denied.

Section 52.21(0) of Title 40 of the C.E.R. requires an additional impact analysis to asscss
the impacts the proposed project plus any associated growth would have on visibility, soils, and
vegetation. With respect to vegetation, the analysis is required to the extent the vegetation has
“significant commercial or recreational value,”'”! Jd. Prairie State included the required
analyses in the applications submnitted in October 2001 and Gctober 2002, and provided
additional supporting analyses on December 9, 2003 (Modeting Addendum 1 at 15-26) (INTV
Ex. 61) and on June 18, 2004, Letter from Dianna Tickner, PSGC, to Chris Romaine, [EPA
(INTV Ex. 84) (providing revised scils and vegetation modeling with corrected ancmometer
height). In the October 2001 and 2002 Applications, PSGC used a qualitative approach and

concluded there would be no adverse impact on soil and vegetation because the predicted

"' IEPA specifically addressed this aspect of the analysis in its Responsiveness
Summary. RS No. 208 at 135-36 (INTV Ex. 4).
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ambient concentration would be below the secondary NAAGS. In the December 9, 2003
Modeling Addendum 1, PSGC went beyond compliance with the secondary NAAQS and
compared the predicted concentrations with screening level informatton provided by EPA and
IEPA.'? Modeling Addendum | at 15-25 (INTV Ex. 61), PSGC also qualitatively asscssed the
potential tmpacts emissions would have with respect (0 ozone, Id. at 20-21. [EPA specifically
identified the December 9, 2003 analysis in its response to comments on this issue. RS No, 298
at 135-36 {INTV Ex. 4). In addition to the these submittals and analyses, PSGC performed a
SLERA to evaluate impacts of selected compounds on threatened and endangered species and
their habitat. [EPA considercd the SLERA, which determined that the potential for long-term
adverse effects on habitats or for chronic health effects on species is unlikely, in its evaluation of
the impacts on soils and vegetation, Id

IEPA. also conducted its own analysis, TEPA considered its ozone medeling and
concluded that it “contains information that indicates that the proposed plant would not threaten
vegetation compared to the 8-hour ozone standard.” Id. at 136-37, No. 299. Clearly, Petitioners’
assertion that PSGC “submitted an additional impact analysis that simply concluded that 4 soils
and vegetation additional impacts analysis necd only icok at whether the source will canse or
contribute  a violation of the ozone NAAQS” (Petition at 98) is contrary to the Record.
Petitioners also have not argued, much less shown, that vegetation of commereial or recreational

value exists and is adversely affected, in the vicinity of Prairie State, Petitioners provide nothing

'92 EPA, A Screening Procedure for the Impacts of Air Pollution Sources on Planis, Soils,
and Animals (EPA 450/2-81-078) (“EPA Screening Guidance™).
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te refutc the analyses performed by IEPA and PSGC, or to prove that they were inadequate as a

matter of law.'™

Moreover, looking at the secondary NAAQS as part of the additional impact analysis is
consistent with longstanding EPA policy as set forth in the Draft NSR Manual at D.4-D.5 (INTV

Ex. 22

For most types of soil and vegetation, ambient concentrations of
criteria pollutants below the secondary National Ambient Air
Quality Standards (NAAQS} will not result in harmtul effects.

Petitioners have not shown why EPA’s longstanding policy of ¢considering the secondary
NAAQS in an additional impact analysis is clearly erroneons,'™ The secondary NAAQS are
“requisite to protect the public wellare,” CAA § 109(b)(2), 42 U.5.C. § 7409(b)(2). As
Petitioners point out, “welfare” includes soils and vegetation. Petition at 99; see also CAA

& 302(h), 42 11.5.C. § 7602{h). EPA stated in its response to the remand of the 8-hour ozone
NAAQS: “The new secondary standard was established to provide inereased protection to the
public welfare against direct Os-induced effects on vegetation, such agricultural crop loss,
damage to forests and ccosystems, and visible foliar injury to sensitive species.” 68 Fed. Reg.

614, 615 (Jan. 6, 2003)."" Thus, it is consistent with the CAA that the secondary NAAQS be

1% Notably, in the additional impact analysis example in the Draft NSR Manual (also a
mine mouth coal plant}, there is no mention of ozone or its impacts on soils and vegetation as
Petitioners contend here must be included. Draft NSR Manual at D11 - D, 12 (INTV Ex. 22).
Petitioners have not shown that assessments of impacts caused specilically by ozone arc required
by the regulation.

04 As previously discussed, longstanding policy is accorded particular deference, Alaska
Dep't Envil. Conservation, 540 U.S. at 487.

' Petitioners” argument that the 8-honr ozone NAAQS is not protective of vegetation
should be ignored. As the Board has stated many times, a permit review is not the proper venue
to challenge a NAAQS. See, e.g., BP Cherry Point, slip op. at 22,
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considered when assessing iinpacts on soils and vegetation as they are established to protect soils
and vegetation.

Petitioners attempt to sidestep the overwhelming evidence against their position by
arguing that consideration of the NAAGQS in performing the additional impact analysis makes the
additional impact analysis redundant and is conteary to CAA § 160(1), 42 U.S.C. § 7470(1). The
additional impact analysis, however, goes beyond the normal NAAQS analysis by looking at the
future growth that may occur as 4 result of the plant and at pollutants for which there is no
NAAQS. See 40 C.FR. § 52.21(0); EPA Screening Guidance; Medeling Addendum 1
(considering impacts on soils and vegetation frem various metals cmitted). As to CAA § 160,
that provision is part of Congress’s stated purpose for enacting the PSD provisions in general,
not the additional impact analysis requirement in particular. It does not in any way prohibit the
use of NAAQS to evalvate the impact on soils and vegetation.

The record clearly reflects a rational basis for TEPA’s decision to accept the additional
impact analysis performed by PSGC along with its own ozone analysis as satisfying the
additional impact analysis requircments. Petitioners may disagree with that decision, but such

disagreement is not sufficicnt to justify review of the Permit, much less remand.
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XVIIE. IEPA’S USE OF THE 30-DAY NOX LIMIT FOR THE OZONE MODELING
WAS NOT FLAWED,

Petitioners argue that IEPA cemmitted error by using the proposed Prairie State 30-day
NQO, emission rate for the ozone modeling instead of the 24-hour rate. They ignore TEPA’s
response as to the appropriateness of the NO, limit used in the modeling and merely repeat the
comment. To obtain review, Petitioners must expiain why IEPA’s response is erroneons or
otherwise warrants review. Moreover, this is a technical issue and Petitioners have cven a
heavicr burden for obtaining review. Teck Cominco Alaska, slip op. at 22 (“The Board
traditionally assigns a heavy burden to petilioners seeking review of issues that are essentially
technical in nature.”); accord BP Cherry Point, slip op. at 26-27. To prevail on a technical issue,
Petitioners must show that IEPA’s decision lacked a rational basis, Review of this issue should
be denied becanse Petitioners have failed to mect their burden,
IEPA performed the ozone modeling to demonstrate compliance with the NAAQS for

Prairic Btatc and other proposed or recently permitted power plants. RS No. 289 at 131-32; No.
293 at 133 (INTV Ex, 4); TEPA, “Assessing the Impact of the St. Louis Ozone Attainment
Demonstration from Proposed Electrical Generating Units in lllinois™ (Sept. 23, 2003) (INTV
Ex. 85). IEPA conducted the modeling because it was “{clognizant of the resource requiremcnts
for an applicant to perform photocheimical grid-based modeling” (RS No. 289 at 131-32 {INTV
Ex. 4%) and that such medels “are not best applied in trying t0 ascertain the impacts of a single
source.” Zd. at 133, No, 263 (emphasis in original). IEPA’s position is consistent with 40 C.F.R.
Fait 31, Appendix W § 8.2.60(b) that states:

Use of models incorporating complex chemical mechanisims

shouid be considered only on a case-by-case basis with proper

deimonstration of applicability. These are generally regional

models not designed for the evaluation of individual sources but
nsed primarily for region-wide evalvations.
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Appendix W also provides further discretion with respect to ozone modeling. See, e.g., 40
C.E.R. Part 51, App. W, § 6.2.1(¢} (stating that “mode! users should consult with the Regional
Cfice te determine the most svitable approach on a case-by-case basis” when estimating impacts
from a single source).

In the ozone modeling, JERPA used 0.08 1b/mmBtn (30-day rolling average) as the NO,
emission rate for Praivie State. RS No, 294 at 133-34 (INTV Ex. 4). As IEPA points out in the
Responsiveness Summary, the NO, emissions rates it used were consistent with previous
modeling performed to demonstrate attainment for the Metro-East/St, Louis area. Jd. at 133, No.
29(. TEPA further points out that the NOy emissions modeled are “about 40% higher than the
greatest emissions that might be expected” and thus, the predicied impacts are overstated. Id. at
133-34, No. 294. IEPA’s conclusion is based on Prairie State’s final Permit limit of 0.07
Ib/mmBtu (30-day rolling average) and emissions at Baldwin being reduced from 0.12 Ib/mmBin
for proposed new nnits 4 and 5 and 0.15 {b/mmBtu for existing units down to (.19 lb/mmBtu,

Id. The Record provides a rational basis for IEPA’s decision as to what emission rate to use in
its ozone modeling.

Petitioners do not even address IEPA’s response, as they must in order to obtain review.
Instead, Petitioners cite to Table 9-2 of Appendix W and argue that it requires that short-term
emission limits be used when modeling for short-term impacts. Petitioners completely ignore the
other provisions in Appendix W that afford IEPA discretion when it comes 1o modeling,
particularly for ozone modeling. See, e.g., 40 CFR, Part 51, App. W, § 6.2.1{(c).

Petitioners also ighore that ozone is unigue with respect to the criteria pollutants. Ozone
formation is a regional, long-term phenomenon. 62 Fed. Reg. 38855, 38887-88 (July 18, 1997).

Unlike the other criteria pollutants, ozone is not directly emitted but is formed as “the resuvit of
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chemical reactions of VOC, NG, and oxygen in the presence of sunlight and generally at
elevated temperatnres.” 68 Fed. Reg. 614, 617 (Jan, 6, 2003). Thereforc, there is not a direct
correlation between NO, emissicns and the formation of czone, Given the chemical reaction and
the transportation of pollutants before ezone is formed, IEPA’s usc of the 30-day rolling average
Hmit, which is more indicative of what routine emissions will be, was rationai. Modeling using
the short-lerm lionit at all times, would grossly overestimate the formation of ozone and not
provide a realistic picture of the effect Prairic Statc’s emissions will have on that formation.

That is why [EPA uses “average actual emissions of ozone precursors, rather than allowable
emissions” when it conducts ozone modeling. RS No. 200 at 132 (INTV Ex. 4). As previously
noted, Petitioners do not address this aspect of ozone at all. They blindly point to Table 9-2 and
assert that IEPA is wrong without even considering the uniqueness of the pollutant in

question, "

As Petitioners have [lailed to show that TEPA’s deciston to use the 30-day rolling average

NGy limit was cleacly itrational, review on this issue should be denied.

"6 Also of note, 40 C,E.R. Pact 51, App, W, § 11.2.3.2, NAAQS Analyses for New or
Modified Sowrces, which provides guidance on determining whether a source locating in an
attainment area will cavse or contribute to a violation, makes no mention of ozone or PM; 5, but
does address all the other criteria pollutants. See also 40 C.F.R, Part 51, App. W, § 8.2.1 {ozone
and PM; s again not considered the same as the other criteria poliutants).
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XIX. THE NGO, LIMIT IS BACT,

Petitioners argue that the final Permit's NO, emission limit of ¢.07 Ib/mmBtu is not
BACT because IEPA failed to npdate its analysis and failed to consider the opinion of Matt
Haber of EPA. The information offered by Petitioners, however, does not establish that a limit
of 8,07 IymmBiu is clearly erroneous. Public commenters suggested a NOy BACT limit of not
more than 0.07 Ib/immBtu and [EPA agreed. IEPA conducted a comprehensive independent
investigation te validate and document the final permit limit and to reject the vareasonably low
limits suggested by commenters, The TEPA Responsiveness Sumumary contains 13 pages of
detailed responses explainitig why IEPA selected the 0.07 Ib/mmBtn limit based on recent permit
limits and why lower emission levels, including those suggested in the Petition, are not BACT.
[EPA’s decision is reasonable and supported by the Record,

A. Information in the Record Supports IEPA’s NO, BACT
Determination,

The Record is replete with information supporting the NOy limit of 0.07 Ib/immBtu, The
criginal draft Permit issued for public comment contained a proposed 30-day BACT limit for
NO, of 0.08 Ib/mmBtu. Draft Permit Condition 2.1.2.b.iil (INTV Ex. 3). This proposal drew
significant public comment, including comments from some of the Petitioners, supporting a
lower limit of 0.07 Ib/mmBtu.'™ Based on these comments and information that other facilitics
had limits recently imposed at .07 lb/mmBiu, IEPA reduccd the NO, limit for PSGS to thal

lower level, See RS Nos. 1253-156 at 57-72 {INTV Ex. 4),

"7 See, e.g., Letter from Brian Urbaszewski, American Lung Association; Kathy Andria,
American Bottom Conservancy; Verena Owen, Lake County Conservation Alliance; Bruce
Nilles, Sierra Club, and Jean Flemma, Prairie Rivers Network to TEPA Hearing Examiner and
Administrator Michael O, Leavitt at 24 {(Aug. 23, 2004) (“In addition, the recently settled
Longview lawsuit resulted in an agreement to cstablish a NOx limit of 0.07 lbs/mmBTU on a 30-
day average and an annual limit of 0.065 Ihs/mmBtu.”) (INTV Ex. 33).
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B, IEPA Investigated and Properly Rejected the “New™
Information Submitted by Petitioners in April 2005,

Petitionters claim that IEPA’s NOy BACT analysis is flawed becanse it failed to consider
two pieces of information available before April 28, 2003, the re-issuatice date for the final
Permit.'® First, Petitioners claim that 1EPA failed to consider a Sierra Chub letrer to TEPA dated
April 13, 2004 [sic]'* citing the preamble to EPA’s proposed NSPS ruile. Based on that letier
and preamble, Petitioners ¢laim that *[tThe WA Parish coal plant in Texas has demonstrated
control of approximately 0.04 Ib NO /MMBtu heat input.” Petition at 102, Contrary to
Petitioners’ claim, the WA Parish facility does not have a limit of 0.04 ib/mmBtu, and EPA
recognizes that such a limit is not justifiable.!'

The Record reflecis that IEPA investigated the WA Parish plant. Mr. Shashi Shah of

TIEPA. contacted his counterpart, Mr, Erik Hendrickson of the TCEQ), by telephone and email on

0% Asa preliminary matter, Petitioners’ suggestion that IEPA is obliged to consider
information submitted after the ciose of the public comment period is incorrect as a matter of
law. In clear terms, the Board has repeatedly stated that “[plermitting anthorities are under no
obligation to consider comments received aiter the close of the pnblic comment period.” Stee!
Dyramics, 9 E.AD. at 194 n.32; see also In re Qgden Martin Systems of Onondaga, Inc., 4
E.A.D. 405, 408 (EAB 1992) (“[C]losing the record after the public comment period brings order
to the decisionmaking process, enabling permit issuers such as the state to manage their dockets
efficiently and brings finality to permit proceedings.™) (internal citations omitted}. Nevertheless,
as discussed below, TEPA considered the information Petitioners claim should have been
reviewed in establishing the NOy BACT limit. Therefore, Petitioners are unable to demonstrate
TIEPA committed clear error in setting the NOy limit and the Petition should be denied.

1% The letter is actually dated April 13, 2005, well after the close of the public comment
period. The letter followed up on a meeting Petitioners had with IEPA after the remand of the
January Permit.

Y% while Petitioners cite certain pages of the proposed NSPS rule published in the
February 28, 2003 Federal Register for the proposition that *a NOx limit of 0.04 IvMMBtu was
being achieved at a power plant in Texas,” (Petition at 102}, the Federal Register actually states,
“[w]hile the WA Parish coal facility in Texas has demonstrated control of approximately 0.04 Ib
NOX/MMBtu heat input, we are proposing a level of 0.11 Ih/MMBtu heat input as the basis for
the proposed standard.” 70 Fed. Reg. 9706, 9710-11 {Feb, 28, 2005).
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November 24, 2004. See Hendrickson Email (INTY Ex. 24). Mr. Hendrickson responded to Mr,
Shah’s inquiry with copies of the WA Parish permit as well as draft permits for two other
preposed plants in Texas. Mr. Hendrickson first explained that for both of those projects, the
applicant had propesed 30-day rolling average limits for NOy of approximatcly 0.07 los/mmBtu
and that TCEQ had accepted one of those proposals already. Mr. Hendrickson then explained
TCEQ's observations of actual performance at the WA Parish plant:

As we discussed, we are aware of the NOx cmissions at WA,
Parish. We are aware that they arc capable of actually achieving
emission rates in the 0.03 #/MMBtu range: however, we are
reluctant at this time to define BACT at this level for several
reasons. We visited Parish about four weeks ago while one of the
units was down for maintenance and we observed operational
factors related to flow dynamics, ash plugging and accomulation
cn the catalyst, catalyst break through, and catalyst performance
over time that warranted our reluctant (sic) to embrace a NOx
BACT level at 0.03 #/MMBtu. Although we are very optimistic
about the performance of the SCRs at Parish and although we
believe that it might be possible to consistently achieve emission
levels in the 0.03 range in the future, we also acknowledge that
there are too many legitimate operational uncertainties to
reasonably justify a firm 0.03 permit limitation at the present time.

When we spoke on the phone, we discusscd the history and basis
for the NOx emission levels for the coal-fired units at Parish. 1
reiterate that the NOx controls that werc added to the coal-fired
nnits at Parish were not the result of a BACT review, but were
instead from S1P rules that compelled corrective action to bring a
serious ozone non-attainment area into compliance with the
NAAQS, The distinction is important as it relates to subsequent
BACT deierminations, because a BACT permit limit is a, not to
exceed level, where as the SIP Emission Standards for Attainment
Demonsiration (ESADs) are not firm lintits. The ESADs define
allowance allocations for a cap and trade system. Compliance with
the cap is required, but compliance with an individual ESADs is
not required. A firm permit limit of .03 would actually require a
unit be designed to achicve a level below the 0,03 level with a
margin of error. Once you require someone to design below the
lowest acinal demonsirated level (the jury is still out on long-term
aclual demonstration), you are dipping into the technical feasibility
realm of a BACT review.
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... I wanted to convey one moere important point. ‘One must be
careful] to make like comparisons when doing BACT reviews for
coal-fired units, Coal characteristics will affect the BACT levels
for many of the contaminants. The coai-fired units at Parish burn a
low suifur PRB subbituminows coal. Comparison of performance
levels from Parish to a unit that will burn bigh sulfur bituminous
coal would not be a like comparison and wold not be appropriate.

id,
In the Responsiveness Summary, 1EPA explained this follow up with Texas regulators in
response 1o comments about the WA Parish plant:
For new coal-fired utility boilers, Texas is considering applications
in which the proposed BACT limiits for NOx are about (.07
lb/mmBtu, 30-day average. While the initial performance of
existing boilers equipped with SCRs is better than this, Texas is
concerned about factors that affect the performance of the SCRs
over their operating life. Identified factors include flow dynamics,

ash plugging, ach accumulation on catalyst, and catalyst
deterioration.

RS No. 134 at 61-62 (INTV Ex. 4).

Thus, IEPA carefully considered and investigated claims about the NO, emissions from
WA Parish. Rather than accepting those claims, IEPA contacted the Texas regulators with
personal knowledge of the situation and concluded that the reports of ultra-low NO, emissions
were not sutficient to base a BACT determination for Prairie Statc. IEPA was reasontable in
drawing that conclusion and Petitioners have done nothing to suggest clear error.

Second, Petitioners point once again to information regarding the performance of coal-
fired plants retrofitted with SCR technology as consistently achieving 30-day average NO,
emission rates as low as 0.03 1b/mmBtu. Petitioners cite a docement of unknown origin
purporting to show cmissions data from units retrofitted with SCR to meet the NO, SIP Call
during the ozone season (May to September) each year. Petition at 102 (citing Pet. Ex. 49). The

data purportedly represents emissions from July to September 2004.
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IEPA responded persuasively to data on retrofit SCR performance:

This data provides substantial support for a limit lower than 0.08 [b
NOx/mmBtu, and was relied upon by the Illinois EPA in setting a
BACT limit of 0.07 b NOxfmmBtn for the coal-fired boilers at the
proposed plant. Cn the other hand, this data does not demonstrate
that lower emission ratcs can consistently be achieved by the SCR
systems on these units or by the SCR systems on new units. This
is because retrofit installations may be more costly, but are not
necessarily less cffcctive in controlling emissions. Tn addition,
given the nature of the NOx SIP call, which entails trading of NOx
allowances, sources were encouraged te sclect and install SCRs 1o
maximize reductions of NOx emissions, thereby avoiding the need
to add such systems at other units. As this data reflects the
condition of the SCR systems when relatively new, it does not
necessarily reflect the long-term performance of the systems. Tn
addition, while allowance trading was not in effect in 2003, other
factors may have encouraged rigorous operation in 2003, ¢.2.,
provisions tc obtain allowances for early reduction in emissions.
Thiy is confirmed, as a review of 2004 dota did not show
significandy different results.

In sumimary, the emission data identified in the comment does
provide strong support for a NOx limit of 0.07 IbfmmBtu. In
particular, as compared to & NOx limit of 0.07 Ib/mm Btu, only
one of the 12 vnits would have exceeded this limit at only 0.071.
Threz units closely approached 0.07 Ib/mmBuu, with NOx
emissions of 0.069 or 98.5 percent of the limit, Four units
operated with a maxinwm rate between 0.064 and 0.067
Ib/mmBtu, or between 91 and 96 percent of the limit. The final
four units had maximum rates of no more than 0.061 Ib/mmBiy, or
87 percent of the limit.

RS No, 137 at 64 (INTY Ex. 4) (emphasis added),!!"
Thus, IEPA considered data from retrofit SCR units, inchiding the 2004 data Petitioneis

proffer in their Exhibit 49, and identified a reasonable basis for determining that it supporied a

U1 TEPA aiso noted that comments suggested Jower emission rates had been achieved in
practice, but that the data did not indicate such limits could be met for the life of the beiler even
with proper operation, maintenance, and tepair of the control system, RS No. 132 at 60 {INTV

Ex. 4).
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limit of 0.07 Ibs NO,, /mmBtu, but no lower, based on the variability of the short term results.
Petitioners offer nothing to counter this determination, much less show that it is clear error.

C. The Haber Report Was Considered And Appropriately
Rejected.

Petitioners argue that JEPA failed to offer a “reasoned explanation why it rejected
USEPA’s Haber Report.” Petition at 103, In fact, [EPA provided compelling reasons for its
rejection of Haber's “advocacy document.” The Haber Report was authored for litigation
purposes: it was not a conventional BACT analysis. Morcover, IEPA reasonably concluded that
the Haber Report is extreme and “uncealistic” in its suggestion of BACT limits, a conclusion
borne out by the terms of EPA’s settlement of the Baldwin litigation. In the ssttlement, the NO,
limit was zet at 0. 10/mmBtu, almost seven times higher than Mr, Haber opined. Sge RS No. 133
at 61 (INTV Ex, 4). Finally, IEPA provided ample support for establishing Prairie State™s NOy

BACT limit at 0.07 lofmmBitn, irrespective of the Haber Report.

1. The Haber Report is an “advocacy document,” not &a BACT
analysis.

IEPA considered and thoroughly respended to public comments about the Haber Report.
TEPA explained why the report is not a reliable basis for a BACT determination:

Notwithstanding the aforementioned, the Haber document did not
provide the type of information that could reasonably be relied
upon in the BACT determination for the proposed plant. This
conclusion is warranted given the nature and origin of the
document, which was developed in the adversarial context of a
lawsuit initiated by the federal government. The Haber document
can fairly be regarded as a preduct of litigaticn, where cach party
posturcs for its best legal argnment before any settlement
ncgotiations. Such a process should be contrasted with the desired
objectivity of a top-down methodology for determining BACT.
Because this documeni was prepared for purposes of litigation
rather than a conventional evaluation of BACT, it was not
appropriate for the Illinois EPA to have employed the document's
conclusions or underlying assumptions in the BACT determination
for the proposed project. The Flaber document, as it was prepared
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by an expert for one side in the case, must be treated as an
advocacy document. Notably, the outcome of the Dynegy lawsuit
which addressed compliance with the PSD program as reflected in
the proposed Settlement Agreement may be considered more
meaningful than the Haber document or other documents provided
by either the US EPA or Diynegy in this case.

Id. at 50-31, No. 105,
Notably, the Petition does not respond to 1EPA’s characterization of the Haber report as
“the product of litigation” where each party “postures™ for settlement. See Knauf I, 9 E.AD. at
5 (“Petitions for review may not simply repeat objections made during the comment peried;
instead they must demonstrate why the permitting authority’s response to those objections
warrants review,”), quoted in EAB Practice Manual at 33 (EPA June 2004). Nor have
Petitioners addressed IEPA’s determination that the Proposed Settlement Agreement for the
Baldwin litigation 1s more meaningfu! and objective than Haber’s Report. See RS No, 133 at 61
(INTV Ex. 4) (noting that the Seitlement Agreement sets NO limit for Baldwin at .10
Ib/mmBtu). These are rational bases for JEPA to discount the value of the Haber Report, and
Petitioners have not addressed them.
2. A Jimit of 0.015 Ib/mmBtu is extreme and nnrealistic.
Asg noted by IEPA, Mr. Haber’s snggested NOy limit is unrealistic:
The limit tor NOx recommended by Mr. Haber is signiticantly
below the limit for NOx being required of other new boilers, toa
degree that is unrealistic. It reflects ideal performance of the low-
NOx combustion controls and SCR systems on the boilers, withont
any initial safety factor. As noted by the comment itself, Mr.
Haber indicates that the BACT limit that is actually achievable for

NOx may actually be two and a half times a value that is initially
being recommended.

Id. This response is reasonable and Petitioners have failed to explain why it constitutes clear

SITOr.
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Aithough Petitioners deny that Mr. Haber’s proposed limit reflects “ideal performance,”
they do not rebut IEPA’s observation that Haber’s recommended iimit “is signiticantly below the
limit for NOx being required of other boilers, to a degree that s unrealistic.” Id.; see also id. at
77, No. 166 {(Mr. Habci’s recommendation for PM limits are likewise “unrealistic™. Tf, in fact,
Wr. Haber’s litigation opinions reflected achievable emissions rates, one would expect
Petitioners to cite plants actually achieving those rates, vendors guaranteeing those rates, and
permitting authorities establishing those rates in actual practice. One would also expect EPA to
insist on those rates in permitting actions around the country. Petitioners offer no such citations
hecause they do not exist.

3. EPA provided substantial evidence in support of its

determination that 0.07 Ib/mmBiu is BACT, not
0.015 /mmbBtu.

The Haber Report does not warrant granting review for an additional reason: TEPA
provided snbstantial cvidence in support of the NOy limit in the Permit. See, e.g., id. at 57-72,
Nos. 125-156; Project Summary at 5-7 (INTV Ex, 2); Calculation Sheet at 7-8 and Attachments
2.1 and 2.4 {INTVY Ex. 3). Even if the Haber Report somehow reflected BACT for the Baldwin
Plant, which it does not, there is no requirement that IEPA’s case-by-case BACT determination
for Prairie State establish the same BACT limit. See, e.g., Cardinal, slip op. at 23 (no
requirement that permitting authority establish limit at lowest emissions rate that has been
achieved elsewhere). IEPA fully justitied the NOy limit in the Permit, and the Haber Report does
not render TEPA’s determnination clearly erroneous.

In sum, Petitioners have not shown that IEPA committed clear ervor in its determination
that 0.07 Ib NO/mmBtu: is BACT for Prairie State, Therefore, Petitioners” arguments regarding

the NO, BACT limit should be rejected and the NO, limit in the Prairie Sate Permit upheld.
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XX. TEPA APPROPRIATELY ADDRESSED BACT DURING STARTUP AND
SHUTDOWN.

Petitioners argue that IEPA failed to meet the minimum requirements of the CAA with
respect to emissions during startup and shutdown. That argument 15 based on speculation and a
total disregard of the actual Permit conditions applicable to startup and shutdown. As explained
below, IEPA established BACT limits for all periods of operation and did net exempt Prairie
State “‘from any concentration limits during startup and shutdown.” See Indeck-Niles, slip op. at
12 n.9. IEPA’s treatment of cmissions during startup and shutdown is one of the most
comprehensive cver inclnded in a PSD permit. Consistent with past Board decisions, review
should be denied.

A. TIEPA Developed Secondary Startup and Shotdown BACT
Limits for PM, VOM, Sulfuric Acid Mist, and Fluoride.

Petitioners argue that TEPA did not provide BACT limits that are applicable during
startup and shutdown for PM, volatile organic matter (“VOM?”), suiluric acid mist, and fluorides.
Petitioners rely on the Board's decisions in Tallmadge and Rock(ien, In these cases, the Board
remanded the permits for failure to adequately address cmissions during startup and shutdown.,
As the Board explained in fndeck-Niles, however, Tallmadge and RockGen do not establish a
bright line rule applicable in every case that contains a startup and shutdown einission
minimization plan, particnlarly where emissions during startup and shutdown are not completely
exempted from BACT, as is the case here. Indeck-Niles, slip op. at 15, JEPA included
provisions in the Permit to address startup and shutdown that are consistent with those upheld in
Indeck-Niles, and review should be denied in this case as well,

As Michigan did in the Indeck-Niles permit, IEPA included several requirements in the
Prairie State Permit to address PM, VOM, sulfuric acid mist, and fluoride emissions during

startup and shuwdown, JEPA imposed specific emissions limits during startup and shutdown, In
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Condition 2.1.2.e, [EPA identifies the Ib/hour limits in Permit Condition 2.1.7.a Attachment 1:
Table |, which are averaged over a 3-hour period, as secondary BACT for these tour pollutants.
For these pollutants, the lb/hour limits are derived directly from the primary BACT Ib/mmBtu
limits and the rated capacity of the boiler (7443 mmBtu/hr}. It was appropriate to use the rated
capacity of the boiler instead of the capacity during startup and shutdown as these limits apply at

'"2 1n addition to the sacondary limits,

all times, not just during startup and shutdown periods.
Condition 2.1.2.e requires the use of good air pellution control practices to minimize startup and
shutdown emissions and the development of procedures that include startup and shutdown plans,
The minimum requirements of the procedures/plans are outlined in Conditions 2.1.6 and 1.4,
Finally, the annval limits provided in Coadition 2.1.7 Attachment 1: Tablc 1 apply at all times,
including startup and shutdown. These iimits are also derived from the primary BACT limits
and the rated capacity of the boilers.'”

Pctitioners attempt to refute these provisions by incorrectly asserting that [EPA granted a
blanket exemption from the BACT limits during startup and shutdown. As described above,
nothing could be further from the truth, JEFA developed secondary BACT limits and discussed
its rationale for those secondary limits in the Responsiveness Summary and the Calculation
Sheet that accompanied the Permit. RS No. 184 at 83-85 (INTV Ex. 4); Calculation Sheet at 5,
14 (INTV Ex. 3). As the Board found in Indeck-Niles, such limits satisfy the CAA requirements.

Petitioners next assert that IEPA replaced the BACT limits with a genera! duty

requirernent in Condition 2.1.2.¢. Petition at 106. To the contrary, Permit Condition 2.1.2.¢

"2 The mmBtu/hour rate will also fluctuate during startap and shutdown, which is what
led TEPA to expiess the limits in terms of Ib/hour. See RS No, 184 at 83-85 (INTV Ex, 4).

'3 While [EPA did net explicitly identify these as secondary BACT limits as Michigan
did for Indeck-Niles, they are derived from the primary BACT limits and are impliciily BACT.
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supplements the secondary limits. Tt is not a substitute, as IEPA explained in the Responsiveness
Summary. RS No. 184 at 83-85 (INTV Ex. 4). As the Board has concluded, there is nothing
inherently wrong with a4 permit condition that requires a plan or procedures to be developed after
the issuance of the permit. Indeck-Niles, slip op. at 17-18 (upholding a similar provision finding
that the description of what was to be included in the plan was sufficient to provide the public
adequate opportunity to comment). As in Indeck-Niles, JEPA included information in the Permit
that describes what the plan and procediures are to include. See Permit Conditions 2,1.6 and 1.4
(e.g.. address readily foresecable scenarios, maintain rccords of compliance with the plans)
(INTV Ex. I}. Petitioners have not shown how the Permit differs from what was accepted by the
Board in fndeck-Nifes. In fact, they have not acknowledged that decision at all.

Petitioners also attempt to discredit the secondary BACT limits by arguing that they are
not really BACT limits because JEPA failed to specifically state so in Table L, even though they
acknowledge that TEPA so stated in 2 note to Condition 2.1.2.e. Petition at 107-08; see
Calculation Sheet at 5, 14 (INTV Ex. 3} (indicating the limits are secondary BACT limits).
[EPA’s failure to repeat the note from Condition 2.1.2.¢ in Condition 2.1.7 or Table 1 in no way
invalidates that the limits are secondary BACT limits or makes the PSD requirements any less
applicable. Cendition 2.1.7 and Table | likewise do not specify that the Ib/mmBtu limits are
BACT limits, Surely Petitigners would not argue that such an emission renders those primary
limits something other than BACT limits and not enforceable under the PSD program, as they
contend for the secondary BACT limits.

Petitioners next assert that [EPA erroncously waived testing for the secondary BACT
limits without providing a reasoned analysis, and that the limits are not practically enforceable,

Petition at 108. Contrary to Petitioners’ assertion, testing is not the only mechanism for
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demonstrating compliance. IEPA recognized the limitations (virtual impossibility) of
performing stack tests during periods of startup and shutdown. Instead of requiring a work
practice as it could have done consistent with the BACT definition, IEPA elected to provide an
alternate means of demonsirating compliance during those periods ~— engineering calculations
and analyses.'"* Such calcvlations can be performed at any time to determine compliance; thus,
the limits are continuously enforceable.

Finally, Petitioners erroneously assert that the NAAQS modeling did not include stactup
and shutdown emissions. Contrary to Petitioners” assertion, the NAAQS modeling, as well as
increment modeling, did include emission rates reflective of startup and shutdown, Of the four
pollutants identified by Petitioners, only PM has a NAAQS.'"" As indicated in Modeling
Addendum 2 (INTV Ex. 76) {as well as all the PM modeling submitted to [EPA), PEGC modeled
PM at a rate of 46.891 g/s (372.15 Ib/hour, 0.05 Ib/mmBtu), which is significantly higher than
the secondary BACT limit of 261 lb/hour {32.824 gaf:-:)‘“'Er Petitioners’ atlegation is another

example of their failure to review the available information before making unfounded

allegations.

1% Stack tests reguire planning before vndertaking. They are not something that a
permittee can perfora: at 4 moment’s notice, which would be necessary il stack tests were
required for demonstrating compliance during startup and shutdown. With the exception of PM,
there are no CEMS for these pollutants, which is why 1EPA elected an alternative means of
demonstrating compliance. As IEPA explained, the PM CEMS are not sufficiently reliable to
allow PM to be treated differcntly from the other three pollutants at this time.

13 PSGC also modeled emission rates that include stactup and shutdown emissions for
803, NOy, CO, and lead. See. e.g.. Response to Dynegy Comments, Attachment 2 (June 14,
2004},

16 Ag previously discussed, PSGC modeled PM at an emission rate of 0.05 Ib/mmBtu
(46.891 gfs} to account for the uncertainty of condensable entissions. To convert from Ib/mmBtu
to gfs using PM as an example: 0.05 lb/mmBtu x 453.6 g/lb x 7443 mmBtu/he x 2.778x107 hr/s
= 46.891 gfs.
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It sum, JEPAs startup and shutdown emissions limits for PM, VOM, sulfuric acid mist,
and fluoride are appropriate alternate BACT limits. IEPA provided a reasoned basis for its
inclusion of thege provisions in the Permit, which are consistent with those upheld by the Beard
in Indeck-Niles. Review of the Permit based on BACT for startup and shutdown emissions of
these four pollutants should be dented.

B. The Alternative Compliance Procedures for S0O; and NO, are
Appropriate,

With respect to 80, and NO,, Petitioners argne that the alternative compliance
procedures ducing startup or shutdown redetine BACT (or those poliutants. To support their
argument, Petitioners cite only page B.56 of the Dralt NSR Manual. Petition at 109. They do
not address TEPA’s basis for the alternate procedure, which is discussed in the Responsiveness
Summiary and the Calculation Sheet. Petitioners have not demeonstrated clear error on the part of
1EPA, thus review should be denied.

The BACT limits for 30, (0.182 Ib SO»/mmBtu on a 30-day rolling average basis and 98
percent annual romoval efficiency) and NO, (0.07 Ib/mmBin) apply during startup and
shutdown.!!" Permit Condition 2.1.2.b.ii and iii (INTV Ex. 5). TEPA merely included an
alternative means of determining compliance consistent with the methodology of the Acid Rain
Program and the NO, Trading Program. 7d.; RS No. 184 at 83-85 (INTV Ex. 4); Calculation
Sheet at 14 {INTV Ex. 3). {EPA did precisely what was called for in the Draft NSR Mannal by
including compliance verification methods and record keeping requirements in the Permit, See

Draft NSR Manual at B.56 (INTV Ex. 22),

17 Additionaily for SO;, the short-term limit cxpressed in To/hour also applies during
startup and shutdown. Permit Condition 2.1.7, Attachment 1: Table 1 (INTV Ex. 1), The 24-
hour NO, limit, however, does not apply during startup and shutdown, as the SCR cunnot be
operated below certain temperatures. Jd., RS No, 184 at 83-85 (INTV Ex, 43,
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The 30-day rolling average BACT limits in the draft permit did not include startup and
shutdown emissions, Thus, it was appropriate to specify the NSPS compiiance methodology in
the draft as the NSPS also do not apply during starinp and shutdown. Draft Permit Condition
2.1.2.b (INTV Ex. 1). When IEPA determined that the BACT limits should apply at all times,
the Agency likewise decided that an alternative compliance method was needed. RS No. 184 at
83-85 (INTV Ex. 4); Permit Condition 2.1.2.b.ii and iii (INTY Ex. 1).

Contrary to Petitioners’ assertion, the alternate compliance procedures for the 30-day
rolling average 50, and NO, limits do not redeline BACT for periods containing a startup or
shutdown event. The limits are still expressed in [b/munBtu. Compliance is determined by
dividing the total mass of SO; and NGy, emitted, as determined by the CEMSs {Calculation Sheet
at 14 (INTV Ex. 3}), by the total heat rate for the period (Z.e., if for a 30-day peried 1,000 Ibs of
SO, were emitted and the total heat rate for that pericd was 5,500 mmBtu, the emission rate
would be 0.182 Ib/mmBtu on a 30-day basis, in compliance with the BACT limit). RS No. 184
at 83-85 (INTV Ex. 4}, Permit Condition 2.1.2.b.ii and iii (INTY Ex. 1). IEPA’s allowance of an
alternate method te demonstrate compliance in no way affects the validity of the BACT
determination,

Petitioners have not shown clear error on 1EPA’s part. Therefors, review should be
denied.

C.  The CO Startup and Shutdown Limit is Practically
LEnforceable.

Petitioners’ final argnment with respect to startup and shutdown is that the CO limit is
not practically enforceable because it is ambiguous, This argument appears to be based o (1)
Petitioners’ erroncons conclusion that the CO BACT limits applies on a 24-hour rolling basis and

(2) the failure to include the period when startmp ends and shutdown begins, Regardicss of the
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hagis for Petitioners argument, the CO BACT limit that applies during startup and shutdown is
practically enforceable and review should be denied.

For C(, IEPA elected to express the BACT limit as a ib/hour 24-hour block average, not
a relling average, for startup and shutdown,'® Permit Condition 2.1.2.b.iv.B (INTV Ex. 1). The
893-1b/hour limit is the product of the BACT limit in Ib/mmBtu and the rated capacity of the
boiler, just like for PM, YOM, sulfuric acid mist, and fluorides. For CO, JEPA also described
when a startup period begins (J.e., initiat firing of fuel) and when shutdown ends {i.e., cessation
of fuel flow to the boilers). J4. Compliance with the CC limits is determined nsing the CO
CEMS. Id. at Condition 2.1.7.a,iii.A. As with the other pollutants, PSGC is required to develop
procedures and plans addressing startup and shutdown per Conditions 2,1.6 and 1 4.

Becanse the limits are block averages, defining the beginning of startup and the end of
shutdown is all that is necessary to ensure the limit is cnforceable. For staitup, the 24-hour block
period begins upon initial firing of fucl. /d. at Condition 2.1.2.b.iv.B. As discussed in the
Application, cold startup is expected to take approximately 8 hours. Permit Application
(October 2002) at C.45-45 (INTV Ex. 6) (a cold startup shouzld reflect the maximum amount of
time). The 24-hour period including the startup would end 24 hours after the initial firing of
fucl. See Permit Condition 2.1,7.a.dil.A (INTV Ex. 1). All emissions during that 24 hours would
be included in determining compliance. Petitioners assnme that the 24-hour block would not
include emissions after startup is complcte, but this assumption defies logic and is nowhere
supported by the Permit. For shutdown, the 24-hour period would cnd with cessation of fuel

flow. fd. at Conditions 2.1.2.0.iv.B and 2,1.7.4.01.A.

8 Both BACT limits {one expressed in ib/mmBtu and the other in Ib/hour} are 24-hour
block averages as opposed to the rolling average alleged by Petitioners. Permit Condition
2.1.2.b.iv (INTV Ex. 1),
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As illusirated, the compliance mechanism for CO during startup and shutdown is not
ambiguous. The limit is clearly enforceable with the aid of the CEMS and the definitions
included in the Permit. Petitioners have not shown that IEPA committed clear error with respect
to the CO BACT limits or that the limits are practically unenforceable. Thus, review should be

denied.
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XXI. TEPA PROPERLY CONSIDERED “ACHIEVABLE" LIMITS.

Petitioners argue that IEPA misinterpreted BACT because IEPA refused to accept
evidence of particular Facilities’ short-term performance as establishing long-term BACT limits.
Petition at 111-12. Petitioners accuse IEPA of confusing “achieved” emission rates with
“achievable” rates.'"” Petitioners, though, misunderstand both IEPA’s responses and the concept
of “achievability” under BACT,

For each BACT limit, JEPA expressly determined what wouid be “achievable” for Prairie
State. See, e.g., Project Summary at 4-14 (INTV Ex. 2). In determining what a source can
achieve, a powerful source of information can be what other sources have achicved in practice
{i.e., what has been demonstrated). See Draft NSR Manual at B.24 (INTV Ex, 22), Indeed,
Petitioners themselves argue throughout their Petition that past performance from a particular
facility should guide ihe BACT analysis. Petitioners fail to recognize, however, that a BACT
iimit must be “achievable™” not oniy on a plant’s best day or on an average day, but it must be
“achievable™ continuously over the long term. See RS No. 230 at 103-04 (INTV Ex. 4) {noting
the need to account for normal variation in performance, and discussing the appropriate use of
safety factors when considering performance data.). A facility that has “achieved™ a low

emission rate on a single test or during a single ozone season will not neccssarily be able to

"' Although presented as an independent claim for relief, this issue does not challenge
any particular condition in the Permit. It is merely a gencral criticism of [EPA’s averall
approach to BACT. Since the claim does not challenge any specific condition of the Permit as
clearly erroneous, it is not a proper claim. See LCP Chems., 4 E.A.D. at 664 (“To meet this
burden, § 124.19 requires a petitioncr to include in its petition for review °a staternent of the
reasons supperting review, inclnding ... that the conditior in question is based on” either a clearly
erroneous finding of fact or a conclusion of law or on a policy or exercise of discretion
warranting review. 40 C.FR. § 124,19(a).... We have interpreted this provision as requiring
two things in a petition for review: a clear identification of the conditions in the permit at issue,
and an argument that the condition warrants review.”) (emphasis omitted); accord BF Cherry
Point, slip op. at 8,
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achieve that rate on every test or during every ozone season or for the entire year. See id. at 53,
No. 111.

Any single exceedance of the BACT limit can subject a permittes to enforcement. See,
e.g., il at 108-09, No. 241 (“This is significant as limits set as BACT should not be set at levels
that are not achievable in practice, such that normal variability in the performance of a source
threatens or results in noncompliance even when the source is properly operated and
maintained.”). Thus, shori-term performance data alone cannot justify a BACT limit.
Consequently, IEPA was correct to insist that, if Petitioners propose a lower limit based on
performance data, the performance data must be sufficient to predict long-term cottinuous
achievability. See, e.g., id. at 53, No. 111; 34, No, 114; 62-63, No. 136; 63-64, No. 137; 103-04,
No. 230; 108-09, No. 241,

Contrary to Petitioners’ suggestion, BACT does not require [EPA to speculate about the
“notentiaf to achieve in the future.” See Petition at 111 {emphasis added). Rather, consistent
with the principles above, [EPA may set the limit that “allows permittees to achieve compliance
on 4 continueus basis” even if the limit is higher than actval emissions reported by other facilities
at certain times. Cardinal, slip op. at 22-23 {citations omitted); see afso RS No. 100 at 46-47
{*In this sense, while 98.4 percent was achieved at thmes, the comment docs not show that 98.4
percent is achievable on a continuing basis.”}. In each instance where Petitioners cited
performance data from a particular facility, IEPA correctly evaluated the data te determine
whether it suggested Prairie State would achieve the proposed emission rate in the foture, In
cach instance, IEPA concluded Prairic State conld not because the data were either unreliable or
too brief in duration. Petitioners simply disagree with IEPA’s conclusions and scek to substitute

their judgment for TEPA’s professional judgment. This issve does not warrant review.
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CONCLUSION

For the foregoing reasons, PSGC respectfully reguests that the Board deny review of the

Petition.
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